a7 TMPED WMeTeERGL (Del-A963 \

'\ Wk TTE LB

5 = Nk A f,ﬁ\\\.“&\“t\L lf\t\_l

EsTAaBLsSHHENT OF
VRS ARS VR

A ) = \—= 2 \DHeowss)  Ypi 2%
;?;.L\, "-b!\-v-l Ly via— -»\ ‘Lk ",1/\ ‘.7 . 5 \\J\ = \\\ ;
- ~ e A - o L 2,
e R r\kn.r Gty \L‘-"-"‘“-"-}\\I- J‘u‘_ ‘I\) - \77 ‘I‘\\ \(\-,?g.\ \%

NN YOI 5 Loy Al Ak X S -5z

L]

Celnt;?.' Policy Stucies

- Dbarampal Archi C V-08
harampal Archives

—— 3



















The Cootwall is the Peace Officer of the
n » dependent on the Phoujdarree,

from this 1ist 1t will appear, that there
are properly threes ecourts for the decision of
elvil canses (the Canogos being only made
arbitrators reference from the other courss)
and one for the Police and Criminal Matters,
The anthority of the Mohtesib in the latter,
being too confined to be considered as an ;
excep tion: Yet, as all defective instituions
soon degenerate, by use, into that form to
which they are inelined, by the uneqial pre-

valence of their nt parts, so these .
gourts are never g&%‘ﬁﬁn to thelir pre-
seribed bounds, bat when restrained by the
vigilance of a wiser ruler, than commonly falls
to the lot of despotic st&‘u; at all other
times, not only the eivil courts encroach on
@ach others amthority, but both eivil and eri-
minal often take oom!mu of the same sube
J.ﬂtl‘ or their power gradually becomes weak
and obsolete, through their own almses, and

the usurpations of uence, For many years
past, the Darogos of the Adawlut al Aalea, and
of the Dewanmea, have been $idered as judges
of the samé causes, wvhether o} real or pere
sonal property; nJ ths parties have made their
application as chance, caprice, interest, or the
superior weight and aithority of either &hnotod
their choice, At {nmt. from obvious cmises,
the Dewanee Adawlut is in effect the only Tri-
bunals The Adawlut al Aalea, or the Court of
the Nazim existing only in nane,

It mst however be remarked in exception
to the above agsertions, that the Phoujdarree
being a single judicature, and the objects of
it clearly defined, it is seldom known, mt in
time of anarchy, to encroach on the eivil pover,
or lose mich of its own aathority; this however
is mich the case at present,

The court in which the Cazee prosides, seems
to be formed on wiser Maxims, and even on more
nlarged ideas of justice, md eivil liberty,
/f'hﬂ are common to the despotiec notions of Indian
Governmentg,

They mast be unanimous in their judgment,
or the case is referred in course to the General
Assembly; tut the intention of this reference
is defeated, by the importance which is given
to it, and gho insarmountable difficulties
uhmhng the use of it, few cases of disputed
inheritance will hlgpn in which the opinions
of three independen Jm!gu shall bs found to
coneur: There is therefore a necessity, either
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that one shall over-rule the other two, which
destroys the purpose of their ap intment, or
that dally appeals mui:t be made the Nazim,
and his varrant issied to summon all learnad
in the Law, from their homes, their studies,
and necessary ocaupations, to form a tamltuous
assembly to hear and give ndmt upon them:
he consequence is tt ral Assembly
is rarely d m& only on occasions which
acqiire their ortance from that of the
parties, rather than from the nlat{ of the
cage itgelf: The Cazee therefore either
advises with #his colleagies in his own parti-
gilar court, and give jud t uoorunh:.
his own opinion, or more frequently decides
without their assistance or prepence.

Another great and capital defect in these
‘eourts is the want of a substitate or sube
ordinate jurisdiction, for the distribation of
‘Justice in such parts of the province, as lie
out of their Reach, which in effect confines
thelr operations to a circle, extending it a
very small distmce beyond the bounds of the
eity of Moorshedabad: This indeed is not
universally the case Mt perhaps it will not be
dif ficult to prove the exceptions to be an
accumilation of the grievance, since it is true
that the courts of Adawlut are open to the
complaints of all men; yet it is only the rich,
or the vagabond part of the le can
afford to travel 8o far for justice; and if the
indastrious labourer is called from the farthest
part of the Province to answer their oﬂla!.ntl.
and walt the tedious process of the courts,
to which they are thus made amenable, the
conseqiences in many cases will be more ruinous
and ngouln. than an arbitrary decision .
gould be, if passed against them without any
law or process whatever,

This defect 1s not however left absolutely
without a remedy, the gemindars, farmers,
Shicdars, and other officers of the Revenue
/assuming that power, for which no provision is
made by the Laws of the Land, mt, which in
whatever manner it is exercised, {s prefarable
to a total anarchys It will however be obvious,
that the judicial authority lodged in the
‘hanu of men, who gain their livel ihood by the
profits on the collections of the reveme, must
unavoidably be converted to sources of private
[\uelunnt, and in effect the greatest oppressions

.
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of the inhabitants owe thelr origin to this
Recessary evil: The Cagee has also his
substitute in the districts, ut their legal
powers are too limited to be of general use,
and the powers which they assime being warran-
ted by no lawful commission, but depending en
their own pleasure, or the abllity of the
people to contest ih-,h also an oppression.

From this variety of materials we have
endeavoured %o form the plan of a more some
‘J’.oat. at more extensive system of Judieature,

constituting two superior courts at the
capital , the one composed of the United -
Magistracy of the Adavlut al Aalea, the Adgwe
lut Dewannees and the Cagee (or Cazee's Office)
for the decision of eivil causes, the other
Sor responding to the Phoujdarree, for the :
trial of criminal cases, To prevent the ahuse
of the power vested in these sourts, and to
~glve authority to their decrees, each instead
of a single judge is made to consist of
several mambers, and their enquiries are to
be conduced nn&u the ingpection and sancstion
. of the reme Administration, To render the
distrimt of justice eqal in every part
of the province, similar Wt inferior sourts
are also proposed for each separate district
and accountable to the superior, The nme&
pover of the of ficers of eollectionsg, and
of the créditors over the persons of thn{r
debtors, is abolished,

The judicial authority, which by the
Tenth Regilation is still allowed o the

farmers of the Revemuie, is a single o tion

to the General Rile, which we have laid down

of confining such !owlrs to the two eourts of
Adavlut; tut as this is restricted to cases

of property not excesding Ten Ripeess, and as
tho{ have no pover of feting pulnhoat

or levying fines, we think an 111 use is no‘
ikely to be made of so inconsiderable a pri-
vilege, especially as they themselves are
amenable to the courts of justice, which will

Ds always ready to receive oolplafnt: against
them, and some such means of deciding the
trifiing disputes of the Ryots upon the spot _
is absolutely necessary, as they cannot afford,
nor ought to be allowed on every mitual
dluﬁonnt. to travel to the Sudder Gutcherry
for Justice,

The detestable and authorised exactions
of the Phoujdarres Court, which had its exact
imitators in every farmer and mmil of the
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Provinee, under the denomination of Bazee
Jumma, have bsen prohibited, conformably
to the wifle and lumane injunctions of our
Honoralble masters, who, from the same

irit of equity, have rencunced the right

therto exercised bz the Country Government
and authorised by the Mahometan Law, %o a
commission on the amount of all debts, and
on the value of all property recovered by the
decrees of its ecourts, a practiee repugant
to every principle of Justice, as 1t makes the
magistrate a party in the caise on which he
decides, and 3 a legal violation of the
rights of private property, committed that
power, which should proeu& and secure 1it,

It has also been our aim to reander the
access to justice as easy as possible,

By keeping exact records of all judicial
gouodln sy it 1is ed that these insti-
tions, if they receive the sanction of your
roh‘lon. will remain fres from the neglects
gharges, #$o0 which they would be
liable from a less frequent inspection,

We have judged it necessary to propose
some exceptions to the order of the ourable
Court of Directors, for “he total abolition
05 f::nu in thotmr: ';:“P.hnbj'%n‘:.. n1‘

o ges are no n 2 B 8y an

to sentence men ogua certain rank in :I.Ih.

or of a superior cast to such a public dise
grace, d exceed the proportion of the

of fence, snd extend the punishment to all the
relations and comnections of the Delingent;
%o suffer hiz to .uqzl, with total impunity,
would be an stice the other extreme,
in such cases e 1s mt the middle way,
which we can adopt with an eqal regard to
the spirit of our honourable Masters'
commands, and the rights of justice, and that
is, by levying the fine upon the of r

h! sonverting it to a reparation of the ‘uurr.

Our motives for the abolition of the
fees of the Cazees and mijtess, will best appear
in the following extract a mimite of our
rogce~dings at Kishen Nagir, relating to the
darres, or tax on mﬂar-. which, for
the reasons therein assigned, we for bad
to be levied any longer, and deductedfrom the
settlement of Nuddea: inged of the per-
nigious effects of so impolitic a tax, we
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(13) A Plan, for the Administration of
Justice,
Extracted from the proceedings of the
Committes of Clreait, 15th mimst, 1772

I,

That in each District shall be established
two courts of Judicature, one by the name of
Mofus=sal Dewannee mmﬁ or Provineial Court
of Devannee, for the cognizance of civil
caises; the other by the name of Phoujdarree
Adavlut, or court of Phoujdarree, for the
trial o! all crimes and misdemeanors,

II,

That for the better ascertaining the
Jurisdiction of each Court, and to prevent

sion, and a perversion of Justice, the
matters cognizable by each respectively are
declared to be as follows,

All disputes concerning property, whether
real or porum& all canses of inheritance,
marriage and cas t all claims of debt, disputed
&ccounts, contracts, partnerships, and Demands
of Rent, shall be judged by the Devannee Adave
lut,(14) Mt from this distribution is
excepted the Right of succession to zeminda-
rrees and Talucdarrees, which shall be left
to the decision of the President and Council.

All trials of mirder, robbery and theft,
and all other felonids, forgery, perjury,
and all sorts of frauds and misdemeanors,
uuu.lt:l.'rnn, qarrels, adaltery, and

r breac

every o h of the .Huo. or violent
invasions of preperty, sh be submitted
to the Phoujdarree adaviut,

III

That in the provincial courlof Dewanee,
the Collector of each district shall preside
on the part of the Company, in their mality
of King's Dewan, attended the President
and Council, and the other of ficers of the
Gatcherry; that the Court shall be regilarly
held on every Monday and Thursday, of tner
if necessity reqire, and that no causes
shall be heard or dc‘onhml. at in the
open court regilarly assembled,

Iv

That in the Phoujd:rres Adavlut, the
Cazee and Mu e of the district, and two
Moulavies s sit to expound the Law,
and determine hov far the delinqents shall
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XI

That In order to facilitate the course
of justice in trivial causes, and relieve
the Ryot from the heavy Grievance of travel-
ling to a great distance, %o seek for redress,
all disputes of property, nor exceeding Ten
mrpus, shall be decided by the Head P rmer
of the Purginnah, to which the parties belong;
and his decree shall be final,

I

(17) That the process observed for trying
canses, in the Provincisl Dewannes adawlut,
shall be asz follows - First, to file and

read the petition of the complainant,
Sacondly, to allot a limited time for the
defendant to give answer, which when received
shall also be filed and read - Thirdly, to
hear the parties, y and if necessary
examine evidences; and lastly, to pass Decree.
That if in adhering to this order of process,
the defendant shall evade or delay giving
answer within the limited time, judgment
shall pass against him,

XI1i

That compleat records shall bs kept in the
Mofusml Dewannee Adawlut, in which shall be
inSerted the petition of Eho complainant, the

answer of the defendant, the nbagmt process,

and examination of evidence, and finally the

decree; that ug:n dacrae ho!u; passed, both

;:rtlu shall furnished with a copy thereof,
ee of oaonn and that such coples shall

be authenticated under the Public Seal, and

the signing of the Collector: That a copy

of the records entire shall be also transe

mitted twice a month, to the Sudder Dewsnnee

Adawlut, through the channel of the President

and Council

v

That each Collector shall also keep an
abstract register of his Adawlut, in ®glish,
containing the Wames of the Plaintiff and
Defendant, the substance of the suite, the
substance of the Decree, the Date of &.. can se
being filed, and the date of the decres being
Luu-d! and this abstract also shall be

angmitted twice a month, to the Sudder
Dewanne= Adawlut
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DECREEING to the party, in whose favour judg-
ment is given, any specifie sum for costs
within the real amount, or in genaral to
decree with costs, The Bill in both caszes
to be taxed by the Court,

I

That persons found giilty of preferring
groundless, litigious or vexatious appeals,
shall be punished at the diseretion of the
Sudder Dewannees Adawlut, by an enhancement
of the costs, which shall bes given to the
respondent, as a compensation for the trouble
and expenee which he shall have mistalned,

XXVII

That complete Records shall be kept and
transmitted from the provincial Phoujdarres
Mawlut, to the Nizamt Sudder Adawlut, twice
every month, through the Chamel of the
President and Council, This exclusive of
the groeudings in Trials for capital crimes
which are to be transmitted as soon as closed.

XAVIII

(22) That the Collector shall also keep an
abstract register, in English, of the pro-
eeeding s of this court, which shall be
inserted only the names of the prisoners,

he crimes or offences of which they stand
charged, and the sentence or acquittal, vhich
shall be transmitted in like manner, twice
evaery month, &0 the sudder Adavlut,

XX X

That the authority of this court shall
extend to corporal punishwe nt, ilmprisonment,
sentencing to the roads and fInn. t not
to the 1ife of the eriminal, In capital cases
the opinion of the eourt, with the evidences
and defence of the prisoner, shall be transe
mitted to the Nizamt Adawlut, and having
obtained their sonfirmation, it shall be
ultimately referred to the l‘uh for his
sentence, whibh shall be carried into
imumediate execution, as directed in the
seventh Article,

XXX

That persons gailty of g:tty misdame anors,
whose rank, cast or station life, shall

be thought to exempt Lhem from corporal
punishment, may be made liable to fines; Mt
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The day before my arrival at Maidapore,
I received the following letter from the Council:

"To the Hon'ble Warren Hagtings, Esqe
Hon'ble sir,

The number of Felons which have undergone
thelir trials, before the several provineial Courts
of Phougedarree Adawlut, and who now lye in
confinement in the jalls of every district, is
a subject which calls for our serious consideration.

We are sensible of the attention which has
been pald by you in mﬁcrintcndinz the several of
those proceedings by the officers (16) of the Sudder
Niz Adawlut, but the delay in obtaining the
confimation of the Nazim has hitherto prevented
the sentences from being carried into execution.

We cannot let slip so favourable an opportunity as
your stopping at the city aifords us for effecting

a final detemmination on this point of publie
importance, and we request therefore that you
will make application to the Naziy), for him to

ass his sentences on the trials which have been

aid before hime Such of those as may condemn the
eriminals to death, we propose should be carried into

 immediate execution; but as many of them, such as

' the country, than crimes of a more astrs atrocious dye.

Centre for Policy Studies

thieves, robbers, and house breakers, known under
the general appellation of decoits, will by the
letter of the Mahommedan Law, only be punighed in a
manner, which without angwering the end of example,
renders them useless to gociety and drives them to %
the necessity of committing fresh crimes to (16)

relieve thelr exigencies, we request to be favoured

with your gentiments as to the nature and degree of

the punishments, which ought in such cases to be inflicted
that the force of example may operate to deter others
from thecommigsion of enormities, which are no less
injurious to society and destructive to the peace of

We also embrace this opportunity to forward
you a letter from the Resident of the Durbar, with
the proceedings in two cases of Mugder which
appear to have been permpetrated with peculiar
c¢irdumgtances of savage cruelty. We request you
will submit them to the Nazim for his confimation,

Nat. Library of Scotland: Minto Papers: MS.508: Diary
of Warren Hastings (Extract)
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(18) I replied as follows.
Gentlemen,

I have had the honour to receive your letter
of the 2¢th ultimo with its enclosures.

I have received a very sensible satisfaction
from the testimony which you have been pleased to
give to the attention paid by me in superintending
the proceedings of the officers of the Sudder
Adaulut; I am sorry it has hitherto been attended
with so little visible effect. Thig has been owing
to various causesy, to the delays unaveidably incident
to new Establishments, to the reference which it has
been judged necessary to make of the proceedings
of the Adawlut to the Nazim for his conf{imation, and
to the doubts which have arisen concerning some points
of the Mahomeedan Law applied to the cases of which
have occurred in the first proceedings.

It was not without much difficulty and great
delay that I could prevall upon the officers of
the Nizamut Adgwlut to open their (12) new court,
into which at their earnest solicitation I went in
person to introduce them. I should have been better
pleased to have dispensed with this ceremony, from
the desire of precluding every appearance of the
influence of our Govermment in the exercisze of so
sacred a charge.

On the same prineiple I have also cautiously
abstained from every act of authority and that Court,
except in requiring them to attend to their functions
and in looking over their sentences, on which though
I have ventured to offer them my opinion, and
supported it by the strongest arguments which occurred
to me; yet I have always left them at full liberty
to follow the unbiased dictates of their own judgments;
a delicacy which I esteem due to the characters of
the persong who preside in that department, and which,
the deference too gervilely paid to authority in
this despotic country renders yet more requigite
in the proceedings of a Court of Judicature professedly
:gti:g in obedience to the strict (20) letter of

e LaVWe

As the decree of the Sudder Adawlut in its
first imcndings were likely to become a prmjdent 2C&
for all future cases to which they might be applied;

I was at some paing and employed much time in revising
them in the presence of the Daroga.
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Such of its decrees as appeared to me
disp roportionate to the offences committed, or .
liable Withelir effects to prove hurtful to thek
peace and good order of society, I ventured to
recommend to the Court for thelr consideration.

The Proceedings were returmed to me, some
with the fomer sentences confimed, others with
the different interpretations of the Law annesed to
eachy and a reference to the Nazim for hig final
decigion upon them.

They were accordingly transmitted to the
Nabob, by the Daroga of the Adawlut, and accompanied
by a letter from myself, requesting that he would
affix his warrant to them without more delay. At
the same (21) time I sent Mr. Middleton an abstract
of the proceedings with my own opinion and remarks
upon each, and desired him to communicate them to
the Begum, before the sentences should receive the
Nabob' s warrant for their execution.

I crave your indulgence in subjoining to this
letter, copies of the sald Abstract and of the letter
whieh I wrote to Mr» Middleton on the occasion,
which will best explain the nature and ground of
my objections.

I have been thus particular in the above
relation that I may not appear in the eyes of our
Hon'ble employers to have been cdeficient in |
promoting the due course of justice, if it shall be
Judgod that it hath, in any respect suffered by
neglect or unnecessary procrastination I again
repeat that the EFstablighment is yet but in
its infancy, anc¢ that with every other innovation
it is liable to unavoidable delays (22) until
the first difficulties are removed, and a channel
opened for a regular and uninterrmpted p rogress.

On my arrival at Moorsghedabad, I made immediate
enquliry concerning the gmudugn which had been
trangmitted to the Nabob. I learnt that he had not
yet alfixed his warrant to them, but waited for that
purpose till my arrival, chusing not to confimm such
of the decrees as I had objected to without consulting
with me upon the subject, nor to give any judgement
different from them, being advised not to deviate
from the law te which the first decrees were conformable.
I desired that he would fellow the advice which was

-

e -
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given him, and immediately sign the decrees. He

did s0y and I left them in the hands of Sudder Ally
Cawn, the Daroga, who had accompanied me ‘rom the

eity, with strict injunctions, to cause them to bd
carried into immediate execution/him to Mr. Lreferring
Middleton in case he (23) should stand in need of

any ald from his authority.

I have algo put into his hands the original
proceedings of the Moorshedabad Adawlut, which
you were pleased to refer to me with Mr. Middleton's
letter upon that subject. I should have complied
with your ingtructions in delivering them to the
Nabob for his warrant, but that it is necegsary in
point of form that they should first receive the
Fetwas and decrees of the Sudder Adawlut, before
the Ndzam can pass sentence upon them.

The nature and degree of the punighments which
ought to be inflicted on such convicted offenders as
are known under the general appellation of Dacoits
are worthy of serious consideration. I had al ready
comzunicated my sentiments by letter in a cursory
manner upon this subject to Mr» Aldersey since my
departure from Calcutta with a view that it might be
brought before the Board; and as you have been
pleased to make a reference to me upon it, I shall
deliver (24) them more at large.

The temm decoit in its common acceptation is
too generally applied to robeers of every denomination,
but properly belongs only to robbers on the high way,
and especially to such as make it their profession, of
whom there are many in the woody parts of the digtrict
of Daceca, and in the frontiers of the province, a
race of outlaws who live from father to son in B
state of warfare against scelety, pluadering and
burning villages, and murdering the inhabitantsg.

These were intended by the Board in the 25th Article
of the Judieial Regulations which declares that all
such offenders, shall suffer death, and their families
be condemned te perpetual slavery.

Severe and unjust as this ordnance may seem,
I am coavineed that nothing less than the terror of
such 'gunislmemt will be sufficient to prevail against
an evil which has obtained the sanction and efr force
of heriditary practice, (25) under the almost avowed
protection both of the Zemindars of the country and
the first officers of the Government. Yet if a careful
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distinetion be not made, the Ruat who impelled

by strong necessity in a single ingtance invades

tgo roperty of his neighbour, will with his

b ¢ y fall a sacrifice to this law, and be

blended in one common fate with the professed [

decoit and the murderer. In the Foujdareey nothing

appears but the circumstances of the robbery for |
. which the prigoner 1s arraigneds That he is a

decoit is taken upon presumption, and all the

world are his enemies.

The Moulavies in the provineial courts

& refuse to pass sentence of death on decoits unless
the robbery committed by them has been attended with
murderge They rest thelr opinion on the express
law of the Coran which is the infallible guide of
their decisiong. The Court of Nizamut under whose
review the trials pass; and wvhose province it 1is

to prepare the Petwas (26) for the final sentence
and warrant of the Nazeem, being equally bound to
follow the Mahommedan Law, confim the jJudgement of
the provineial Court.

The Mahommedan Law 1s founded on the most
lenient principles, and abhorence of blocodshed.
This often ohl:lgn the sovereign to interpose and
by his mandate correct the imperfection of the
sentence to prevent the guilty from escaping with

. impunity, and to strike at the root of such
‘Jdinrdon as the lav will not reach. It is worthy
of remark that the sentences which are recorded
'in higtory of strict and exemplary Justice in the
' Princes of that religion, are all of the most

' sanguinary kind and inflicted without regard to
ithe law and freguently without any regular process
cr fom eof trial.

I should be gorry to recommend an example of
such rigor for the practice of our Government. I
mean only by this short discussion to show that it
| s equally (27) nedessary and confomable to custom
. for the sovereign power to depart in extraordinary
| cases from the gtrict letter of the law and to
' recommend the same practice in the cases now before us.

I offer it therefore as my ofinion that the
punishments decreed by this Government against
professed and notorious robbers be litherally enforced
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and where they differ from the sentences of the
Adawlut, that they be superadded to them by an

‘Ammediate act of Government. That every convicted

Felon and murderer not condemned to death by the
sentence of the Adawlut and every eriminal who has
been already sentenced either to work during life

upon the mrads, or to suffer perpetual imprisonment

be sold for slaves or trangported as such to the
Company' s establishments at Fort Marlbro: and that

this regulation be carried into execution by the
immediate order of the Board or by an office instituted
for that purpose in virtue of a general (28) order

or Commission from the Nazim.

By this means, the Government will be
released from a heavy expense in erecting prisons,
keeping guards in monthly pay and in the maintenance
of accummulating crowds of prisoners. The sale of
the convicts will raige a considerable fund, if those
disorders continue; if noty the effect will be yet
more benefiecial. The community will suffer no loas
by the want of such troublesome numbers, and the
punighment will operate as an @xample even more
foreible and more useful than imp rigonment, fines
or mutilation, the former to a people addicted to
@ase and who see in such a condition only an exemption
from the necesggity of dally labour logses much of its
terror. Fineg fall with an unequal weight on the

 wWealthy and on the indigent; they are unfelt by the

first; they prove equivalent to utter ruin or perpetual
imp risonment to the last; and matilation which 1is (29)

' too common a gentence of the Mahommedan Courtg,
‘though it may deter others, yet renders the eriminal

'a burthen to the public, and imposes on him the
‘Decesslily of perserving in the erimes which it

Was meant to repress.
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I beg leave to subjoin the following queries
for your detemination as they have occurred to me
in the proceedings of the Adaulat already referred
tol I have annexed my opinion to each.

Whether Fetwa or Decree of the Nizamut
Adavlut after it shall have received the confirmation
of the Naxim ghall be carried into execution precisely
in the tems of his warrant, or whether thisg Government
shall interfere in addiing or commuting the punighment
in cases wherein it shall appear inadequate to the
erime or ineffectual as an example?

OPINION: Although we profess to leave the
Nazim the final judgment in all eriminal cases and
the officers of his courts to proceed according to
their own laws, foms, and opinions independent of the
controul of this Government; yet many cases may tugp.n
in which an invariable observance of this rule (30
may prove of dangerous conseguence to the power by
which the Covernment of this country, ig held, and
to the peace and security of the inhabitants wherever
such cages happene The remedy can only be obtained
from those in whom the sovereign power exigts. It is
on this that th‘i‘ﬁli’ibttiiiti"dﬁoni for protecti
and for redress of all their grievances, and they have
a right to the accomplishment of this expectation, of
which no treaties, nor casuistical distinetions can
deprive them. If, therefore, the powers of the Nizamut
cannot answer this u‘lutar{ purpose, or by an abuse of
them, which 18 too much (21) to be apprehended and
from the present reduced state of the Nazim and the
little interest he has in the general welfare of the
country, shall become hurtful to i1t, I conceive it
to be strictly dnfomable to justice and reason to 'f
interpose the authority or influence of the Company
who as Dewan have an interest in the welfare of the -
country, and as the governing power have equally a ripe
obligation to maintain it. I am therefore of opinion
that what whenever it ghall be found necessary to
supersede the authority of the Nazim to supply the
deficiencies and to correct the irregularities of
his courts, it is the duty of this Government to
apply such means as in their (32) judgement ghall

‘best promote the due course and ends of justice; but
‘that this licenge ought never to be used without an
\abgolute necessity, and after the most solemn deliberation.

In many cases, it may not be difficult to /
obtain the Nabob's warrant for such deviations from |
the ordinary practice as may be requisite and it were to

Dharampal Archives CPS-BV-08 www.cpsindia.org

4



be wighed that it could be always enforced by his
authority, but I see so lngol.u congequences to F ;
which s would be liable both from his assent and |
from his refusal, that I am rather inclined to -
propose that every act (38) of this kind be super
added to his sentence by our own Government. ‘
1 Although this is my opinion upon the guestion
as it respects the rights of justice, and the good
of the p::glo, I am sorry to add that every argument
of perso consideration strongly opposes it, having
but too much reason to apprehend that while the
popular current prevails, which overruns ovuz
sentiment of candour towards the Company and its
Agents, it will be dangerous both to our characters
and fortunes to move a step beyond the plain and
beaten line, and that, laudable as our intentions
were (34) we have already done too much.

My duty compells me to offer the advice
whieh I have given, and to that I postpone every
other congideration.

// Luery 2. Whether the distinetion which 1s made by
the Mahommedan Law, between murders pcrgotutod
with an instrument fomed for shedding blood, and
death caused by a deliberate act, but not by the
means of an instrument formed for shedding blooH
shall be admitted, and whether the fine imposed
on the latter shall be allowed ABssevscvsvsssnnsed

I OPINION: If the intention of murder be
clearly proved no distinction should be made with

respect to the weapon by which the crime was perpetrated.

The murderer shall sulfer death and the fine remitted.

I am justified in this opinion by d authorities,

even uont the Mussulmans, although the practice is

against 1t. I will venture to appeal to the abstract

of the proceedings which (35) accompanies this, for

a proof of the inequality and injustice of the

divisiong founded on this ltl'l.!lﬁ! digtinetion;

begldes, the evil tendency which it derives from

the little dread which an indigent offender feels

of a penalty which he knows can never be literally

inflicted upon him, and which I fear is frequently

the cause of murder, as it serves to screen the

crime of robbery with additional congequences to

the criminal. I beg leave to guote an instance in
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the proceedings above referred to. A man held the
head of a child under water till it was (36)
suffocated and made off with hig clothes and the
little ornaments which ghe wore. It was evident

that his object was no more than robbery, and

murder the means both of perpetrating and concealing
its There is too much cause also to infer the
extraordinary manner in which the murder was executed
was suggested by the distinction made by the law

in guestion, by which he was liable to no severer
retribution than for the simple robbery whereas he
would have been sentenced to suffer death had he
killed the deceased with a knife or a sword, although
(387) he might have been impelled to it by sudden
passion, and not with a premeditated design. Yet
for this horrid and deliberate act he is pronounced
guilty of man slaughter only and condemned to ga{ the
price of blood, which seems invariably fixed at the
sum of23338.5.4.

Luery 3. Whether the punishment decreed by the 35th

Article of the Judicial Regulations, fomed by the
Board, shall be carried into execution without the
sentence of the Court of Adawlut or the warrant of
the Nazim, and in what manner?

OPINICN: Upon this question I have already
declared my opinion in the affimative. I would
recommend that every case to which this ordinance
may be applied be laid before the Board, and their
sanction obtained for its being carried into execution.
I submit it to (88) their consideration whether it
may not be expedient to appoint some office which
shall have itiespecial charge to record such extra-/.)
ordinary proceedings, to prepare them for the
Judgment of the Board and to execute the orders
upon them.

/7 Query 4. Whether the priviledges granted by the

Mahommedan law to the sons or nearest of kin to
pardon the murderers of their parents or kinsmen
shall be allowed to continue in practice, or in
what manner the Government shall proceed in such
cases of this kind, i1f it shall be judged expedient
to make an example of the criminals in opposition
to the letter of the law and the sentences of the
Courts of Adawlut?

OPINION: Thisg law though enacted by the
highest authority which the profession of the
Mahommedan faith can acknowledge pa appears to be
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of barbarous construction and contrary to first
principles of eivil gociety by which State
acquires an interest in every member who compoges
it, and a (89) right in hig security. It is a
lawy which rigidly observed would put the life

of every parent in the hands of his son, and by
its effects on weak and timid minds which ig the
general character of the natives of al, would
afford a kind of pre-assurance of impunity in
those who were disposed to become obnoxious to it.

If the Nazim cannot be influenced to
abolisgh totally this savage priviledge which we
know is not unanimously admitted or the courts of

ustice to disuse 1t; I am of opinion that this

vernment should interfere by its own authority to
prevent (40) its taking effect, by causing the
sentence to be executed withon% leaving an option in
the children or kingmen to frustrate it by their
parden.

or nearest of kin to the person deceased to execute
the sentence passed on the murderars of the parents |
or kinsmen on account of its tendency to cauge such
erimes to pass with impunity shall be ermitted to
continue, or whether it shall not be abolished by a
formal act of Government?

OPINION: This law though supposed of the
same divine original is yet more barbarous than the
fomer and in its conseguence more important. It
would be difricult to gnt a case in which the
absurdity of it would be more strongly illustrated
than in one now before us, of a mother condemned, to
perish by the hands of her children for the murder
of her husband. Their age i{s not recorded but by
the circumstances (41) which ;gpur in the proceedings,
they seem to be very young. ey have pardoned the
mother They would have deserved death themgelves
if they had been s0 @ utterly devoid of every feeling
of humanity, as to have been able to adminigter death
to her who gave them life.

I am of opinion that the Courts ofJustice
should be interdicted from pPassing so horrid a sentence,
by edict of the Nazim, if he will be persuaded to 1it,
by the Government if he refusges.
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Samuel Middleton, Esge
Collector of Rajeshahy.

sir,

I mugt beg your leave te trouble you with
a list of the trials for capital crimes at Moorshedabad
and Kighen Nagar which have been submitted to the
view of the officers of the Nizamut Adawlut, and
I have subjoined to such sentences the opinion I
have fomed upon revising the trialse These remarks
ou will please to recommend to the attention of the
abob at gh. same time that you present the enclosed
letter from Sadder Ul Hue Cawn, Daroga of the
Nizamut which contains the Fetwa, or decree of his
court upon them.

The commuting of the punighment of death, which
As due to high crimes, for a pecuniary composition
appears to me vay improper on every account; (43)
but it becomes still more so from the indiscriminate
manner in which this fine is impogsed by the officers
of the courts of Justice. For instead of adapting the
Forfeit to the circumstances of the criminal, by
which alone it would be made in any degree proportionate
to the offence committ a precise sum isg fixed
which is levied upon each without distinetion, and
thus a fine which an opulent men would not feel becomes
a punighment of extreme rigor to a man whose means
would never angwer it.

With regard to the deeut or grl.cc of blood
impoged for cide not accompanial by cirecumstances
which denominate it murder or render it capital, as
many such casesg will occur, I believe I sghall take
the ogin:lon of the Board upon this pcoint as the fine
will become an article of revenue and may be claimed
by the Nabob, which may be attended with bad conge-
quences if allowed, and the Nabob is to be the judge
what crimes are to be (44) punished with death,

and what redeemed by money.

It seems that by the opinion of Abé4d Haneefa,
one of the great doctors of the Mahommedan Law,
killing 1s not murder unlegs it is perfomed by an

) instrument formed for destruction, such as a sword
' or knife, but the disciples and many other learned
" men have adjudged that the intention and not the

. weapon congtitute the crime, in which opinion I
| agree totally and think Abbdé& Haneefa an old woman.
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However, I have not been able to persuade
our judges of the Nizamut te adopt this principle; all
#nd I could do, has been to prevail on them to leave
the opinion of the punishment to the Nazim, as you
will observe, and I hope the Nabob will gentence the
murderers to death. I wish you would read (from)
the trials and if you agree with me recommend this

oint to the Begum. I have as much of the milk of
man kindness as she can have, though a woman, and
(45) follow that natural incentive, as well as the
dictates of reason when I rather chooge to put a
murderer to death than let him live to perpetrate
more murderse

In the remarks upon the trials you will
observe I have proposed the acquittal of two persons
adju:god to pay the price of bloody, viz. Cawn Mahommed
for striking his slave by which she died, and Yacoob
for killing a man whom he found in hig apartment at
an unseasonable hour and struck, on the immediate
alam which he received from such an appearance
on his waking from sleepe It is some days since I
read the gomc«din(a but I recollect that both
appeared be perfectly innoceat. I refer you to the
proceedings for your judgment on them.

On perusging the trials, I am struck with surprige
to obgerve that almost every male-factor confesses
himgelf guilty of the crime for which he ig tried
(47) although he thereby subjects himgelf to the
loss of 1life. As this i1s a circumstance so extra-
ordinary in itself, and so very repugnant to the principles |
of self interest, I cannot help mentioning (it) in

. hopes of obtanung‘rmn you some account of the
| manner in which ¢
it 15 not made till after conviction, whether extorted

s confession 1s procured, whether
or whether won by f£ix fair promises of forgiveness.

I an
: Yours etec.

24th May 73
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Abstract of Trials for Capital Crimes at Moorshedabad and Kishennagur

Sl iNames of i
Moorgeds- 1.-a Deeboo, Decoiting Death to be inflicted The families of the criminals ought to be enquired
Dbad Cudina, elther first cutting after and deprived of their liberty agreeable to
Mya, Shawkor off the hand and foot the 35th Article of the Judicial Regulations.
Ally, Mus- or without that
tfa Alpy, punishment or by the
Meerza, sword
Dhunna
. b Bannoo = do- To be punighed with As the crime is clearly prov although attended with
30 strokes and circumstances of extenuation, the confinement ought
confined. to be perpetual. (47)
2. :ldnuut Decoiting Hone Neither accused was fomerly trieds By the confession of
Mangle

\ _

National Library of Scotland: Minto Papers: MS.508: Diary ofWarren Hastings: pp.14-50

Bannoo, nunmt,tmhu%od with the crime of robbery and
murder and of instigating the other to abate him in both
the crimes. This charge is confimed by the evidence of
the prisoner himgelf re he declares that the confessior
of Bannoo 1s true. Notwithstanding, he appears thus to bd
the principal in this crime. He escapes because he

has not ledged in express terms that he is guilty.
He ought to undergo a fAmmitrial.
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§l.] Names of 1

3. Ramranny Murder
of Bauga

Murder

5. Koober ?
Jiwandas
of Booda-
para

Decoiting

]

entence of Nizamut i

Remarks by Warren Hastings

Deeat
Y90 1

Peatdr at the option
of the Nazim

Stripes or imprison-
ment
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For killi

the slave women of Khoomer (?)
death ough

to be inflicted for this crime.

The prigsoner has confessed that he murdered the daughter
of Kewal, an infaot of 7 years of age by holding her (48
under water till she diéd and afterwards stealing the
ornaments she wore. As the intention of the murder is
clearly marked by the manner of the deceaged' s death
gdbby th:h:ubuqumt robbery, the punisghment ought

e dea

Tried for stealing 18 cows (in company with 15 persong)
value from 2 to 10 rupees each, and in the opinion of

the Court when the amount received by each accomplice is
under 10 dersha @) It 1s not reckoned decoiting.
However, as the degree and the nature of the crime dep
on the intention and first design of the criminal rather
than on the issue of it, the criminal ought to have been
sentenced to death as a decoit, not to a lighter punigh-
ment ﬁr petty larceny as it igs adjudged by the Musselm
Lawy, dince it 1s umproved that he/with a band of (48) L
E?b.” to a village with the de gh of plundering it,

ugh unsuccessful and unattended with the bloody

Rgequences which often accompanies such enterp rises,
was not less a decoit then if he had met with an opposit
and had murdered half the inhabitants, or had come away
with a richer booty. Nevertheless, as the sentence ext
no farther than to imprisonment it ought to be perpetual
ag the man will hardly change hig way of life by having
suffered so little for it.

=
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'f;fx. INames of 1 1 T
No. 1 Accused i__Crime i __Sentence of Nizamut i Remarks by Warren Hastings
12- Loo@ha Peith,) To have the right Just
Raja Kaigh, ) hand and left foot
Goecul * , ) cutd off and then
Doong JFor Decoit- to be put to death.
Gaurallee Jing and
Kerrea Pythe;) Murder
leOl . ’J
Chaund " ))
Ganga Moocha,)
Khezzor, )
Dhunnoo, )
Rananau Moocha
and 26 others
12. Hil‘ihﬂ Ram= Pﬁ.vy to the Stﬂpas and Nomg ~vvainn
be . murder and imp risonment
shared in the
booty
Fort wWwilliam
24th May 1773
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\ B/

Humgnity requires that I should point out te you,
with & vequert, thet you will notice it te the Right Hon'ble
the GUovermoy Oeneral, the sentemce of 39 stripes of &
gorah paseed on Bydaaschee {the sister of Govind Wiewer)
a girl of nod more than 14 yoears of age, as rhe appears
to have fallen, it is to be hoped indesignedly, inte the
schemer of the other twe prisoners, Fultee and Bonnee ¥Visser.
It i¢ scarcely pessible %o believe that the humen heart
at #0 carly an age , would be so emtirely depraved, ae
knowingly to engage in aplot of murder, which brought
her brother to the grave, as he was in faot the only
protection she had to look up te in life,

¥awab's Order

Bonnee MNisser to be punished with 39 stripes with
the Yorahs Bydaachee, and, Fultee te weceive 35 stripes
with the Xerah each, and %o be imprirensd,

Boaxd's Opinion

The Board axe of opinien that Bonnee Nieser, Multee
and Dydachee, stand fully conviected, having contrived
the death of Govind Nisser,

Coyernment guuluﬁgg

Agreed therofore that the sentemce of punishwent paseed
en them by the oriminal court, be carried into executien,
and that the ¥aidb Fasim be further requested to give the
necessayy erder for their being detainecd im pricon for
life.

Agreed alse that the Magistrate be directed te apprehend
Randoss Byragee, who appears to have fumished Bommee with
the poison for the purpose of taking asway the life of
Govind Hisser, as stated on the deposition of the sald
Bormee Nisser, snd to deliver him over %o the Darogah of
the oriminal court te take his trial,

T0R37/51/36 (15¢541789) pages 13-27; above extracts from
pages 14 and 26-7.
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1ikely, that they may Peturn te the old practices; and
of thepe implicated im this cause, who are of the lowest
rank,; who would not mind having theiyr esrs pinched, or
being reprehended, it will be necescary to confine them
for some time, till they thorouhly ropant, and others
are detérred by their example from deing the 1ike,

ind as to Dunnee Leul, whe is the source of sll these
Togueries, he would be worthy of the peverest kind of
Tageed, that is %o lose his hand or fingers; but in con-
sideration of his advanced age, and of the species of
insanity with which he is affected, and the prevalence
of thies orime, accoxding t¢ the present mode in this
country: and as he is needy and has a family of six
daughters unmarried, and ome little boy, and his lod
mother living, =nd a sister ummarried whe have ne rupport,
but from bier hendejy and having no other apt than that of
writing, and compesitionj the members of the sdawlut
after having well-weighed the subject think, that Dunnoe
Lmlomttormdnumnmhpnm.utnuuh
is a kind of fool, and madman, his promises, and repent-
ence cunnet be relied mpon, where it is probable, thet
if he wore to be reloased he might be led again by others
teo commit the same orimwe; therefore he should bde confihed
t111 his son arrive at years of disoretion, or %111 ene
of hir deughters be married, and that such persen be
responsible, and provide for the family, and enter inte
socurity in the adavlut for the action of the said person,
But/¢111 that time, according to the custom of the adswlut,
he should have sewmething settled on hie family fyom the
Company's treasury, net less than 4 annas daily, from the
éxpenses of the jail of Chazeepoor, to the emd, that his
famlly may net die, whe have not committed any orime, and
that all lands, villages ar money, that has been procured
by these forged dunruds, should after enquiries bo rosumed ,
and that the rights of sundry poor peeople who have been
deprived thereof, through the forged sumnmude, in quertion,
Ray on proef be restored te the same.

RESOLUTION OF GOVERNOR OXNRHAL IN COUNCILS 15.5.1789

Agreed that the Resident at Benares be directed teo
sentence Dunnoe Laul to verpetual imprisonment, making
hin the usual allowance, and that the setting the sum of
4 smnas per day upon hie fewily, se proposed by the judge
of Ghaseepoor be left to the discretion of Ny Dunean,
Agreed alse that the sentences pasced by the Resident
on the sccomplices of Dumnoe Laul be confirmed and that
ho be desired to state, whether it would net be advisable
to oblige them to refund the smeunt of whatever pecuniary
benefite they muy have derived in virtue of their forged
deede,

IOR: P2/51/36 (15.5.1789) pages 53-8,
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" PARDOING OF MURDER BY NEY® OF YIN

Hagistrates Beply te fuery Ly Gevermment on ite Righte

sident at Be to Co 1iss 18,12,1789

Ky Lexd

I have now the honour te submit the enclosed
translations of the answere to the query proposed by
” Government, to the oriminal courts within the gen
of Benzres, relative to the discretion left to the haling
Power in ceses of murder, where the mext ¢f kin pardons
the murderer.

The two persens Ehakyy and Thush Hall, on whose cases
this question wae put, remain in castody +111 your
Lordehip's gemmends be received regarding them,

I remain with respect 2o
Berares at Ashyuff Ghuy
the 15th Decexber 1789, Jonathan Duncan

glation of a Letter from the Nabob Ald ¥han
Nagistrate of Demares, te the Resident of that Flace

. iour letter cof the 14th of feptendber arrived; you have
mentioned that on consideration of the triales of Thush
Hall, and Nakhri, one of whom, killed his wifes and the
ether hie noico by the swords the orders of the Right
Hon'ble the Covernmor Gemeral in Coumeil have been iseued,
that a reguisition be made to the eriminal courte within
the distriots of benares, t¢ know wheither in the Canor
of the legal claimantis on the part of the wurdered women
baving fergiven , and spared the lives of the rarderers,
kessas, or capital punishment Rayy oF may mot take place,
and be inflicted en them in the view of proventingthe
frequency or recurrence eof surder, consistently with the
pracilce of the smperors of the yace of Témoor 7

Ey kind €iry, I have in pursuance of your writing,
inspected soveral histerical books, %0 enable me to
write a clear and satisfactory answar, but up te the
2lat of Ceptenmber 1789 I have net been able to trace, that
after the purdon of the murdered perron's relations any
. of the eumperors of the Timoorian race have oxdered ecapitel
: punishuent to be inflicted, en the culprity yet I am
8%ill in cearch, and whemever I shall find, such a thing
in the Booksy I shall advise you, In the book called
Hudeekut ul Sufs, which is a book of oredit, and recoxrds
the acts of Timoorian princes &o down to the time of those
now in paradise, the emperore Allumgeer, and Behadur “hah,
there are two instances of judicinl orders pasred Ly two
kings, who reigned in Delki before Timoory or Tamerlaney
of which I have extracted the teme, ar rolated in the
sald book, and send the same enclosed. But these Judieial
orders, are not cenformable to the question prepored by
1 the Governce Gemeral. If I can find an answer applieable te
the question I shall reprecent 1%,

1oRe2 /51 /53 (1430 ™
4 -30el2,.1 v 5AD :
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he reoeipt of your ocommands,
under date the 14te ef Ffeptember 1789, purporting that
the Govermey Jemesral in Council on consideration of the

bad remitied, and pardoned the offence ef tho murders.

Honoured tir I have exsminod the annale of the Timurian
Dynasly, whieh are yeseived s suthortic in this country

preveniien of erives, whon tie helre of the deceased had
renitted, and pardonsd the effencc of the murders, The
emporers of the Timurian Dynasty were professore of the
boly falth and the spesieclie lawy and they regulated their
practice therely, for ne imstance appeare in the books,

in shioch their sctiome axe fully detziled eof thelr having
ever soteld in contravention of the holy law,

AR Barxlier Decision om Fhushhall (pages 230-45 of »/52/6 7)
(sroceedings in case) ... your wife is dead, snd this

is the English Govermment, ¥hushhall will be put to death,
"Why do you ocoasion hie @eath? Do you give a Rasynama®
Fikal answered by saying *I will bring Oudan Patik, of
the village of Nisahpoor, and get the said Patik to Decome
surety for the prisener on his being released, "...
ess"Thoy did not desire kisscas for the death of fakrenia
but only that Xhushhall, the murderer be banished from
the four sircars of Denayes."...."I derire nothing from
mznmn:mm:asm-; but thie
mwach I do desire that Khuekhall the murderer of Sokronea
:;‘o’n-:::.n:y bo hamkshed expelled frem the four sircars

L ]

%.ﬂg. Resident at Benares be directed to sentence Ehushhall
perpetual iumprisenment and hard labeur,

ToR7Z/51753
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Reply No.2 (pp.312-5)1

Not having seen any trandation of
the code of Mahomedan laws, T am unable to

~answer this question genarally; but there

is one objectional prineciple in it which
T ghall point out.

It is agreeable to the law, ani a
maxim likewise among Hindoos, that in cases
of mirder, if the perpetrastor canffined,
means to satisfy the next heir of %he
murdered, anl! obtain from him what is
called a Rageenamah, no prosecution cawve,
or ought to be carried on against him.

The mischief that must attend thie
law will atrike every one who gives it a
moment of eonsideration. By it not only
the paassions of anger and revenge nmay e

\:hvlulgod in thelr most dire extremes with

impunity, but the foundation of the rights
of soclety are uniermined; by making the
|property of another the means of safety to
the invader.

To explain my meaning T will state
a case, which though an imaginary one will
not appear improbable.

A person is in possession of a
congiderable property belonging to another.
He believes that if the owner of it was
dead he could retain it as his owvn, he is
tempted thereby to compass the death of
the proprietor, having no doubt that by
giving a part of 1t to the next heir he shall
procure a Raugeenamgh. If the heir be a son,
or brother, a nephew, oOr any one, who from
his feelings for his loss in the deceased,
or for the ciroumstances that attended the
perpetration of the murder, or from whatever
cause, refuses to accept satisfaction, and
determine s to prosecute the offender, he
thereby planeshimself in immfnent danger;
for the asgressor will then be impelled by

India Office Records: Bengal Consultations:
?»/52/22: Gonsultations 3wl Sentember, 1790

on the New Criminal Codej; Annexures to

the nornwallis Minute: leplies to Governor-
General's querieg from Collectors, Magistrates
ani ms"-
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motives of self preservation to geek the

death of the progecutor, This law the refore
holds out stronz temptation to the

invasion of property by the aggravated
means of murder, an! seems dbut too surely
t0o lead the way from erime to erime t111

the invader findg the necessity of his
bloody career stopped, and the certainty

of his own pafety; in the survivor holding

out to him a auzeenamah.

ROEH Noe S (pp.S&-&O )1

In answerinz this question which
etrikes immediately at the root of the
present system or ground work, of the
Wizamut Criminal Court Jurisdiection affecting
life amd limb, T feel myself from facts
that have ocourred within my own knowledge
warranted in declaring that the Milisery Melowwidan
Law 1ia in by no means adopted to the
suppression of the heinous ecrime of murder.
For instance A murders B ami ¢ the father
anl mother of D, A is taken up, tried and
convicteds D being in needy circumstances,
or overcone by the sum offered him, accepts
the esame, and delivers in a ‘iauzeenamgh,
declaring that he D being patisfied, pardons
and acquits A of the marder of his, D's,
parents, which totally stops all further
progress of the law and A is accordingly
digcharged. Acain in caseg of stabhing,
maiming and wounding, the rauseenamah of
the vietim, should he er she survive, or
in case of death the Rauseenamah of the
nearest relations obtained by pecuniary
means or otherwige, puts a total stop
to further process. To elucidate this I
beg leave to state & recent case. Meer
Mendey in a fit of Jealousy at Midday
laid wait for Bijfllausay anj, stabbed
and wounded him the inhuman manner
deseribed by the report transmitted to me
by particular degire by Mr. Charles Kegan
the surgeon of this station, of whose
humanity anil realiness to assist with, his
medical abilities anyone in any situastion
whatever, T cannot sufficiently admire
or 4o justice to. Copy of his letter,

T beg leave to subjoin No.2. That remorse-
less villians of this denomination should
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injured individual and his relations only,

S9

escape punishment for such enormities, by

the Rauzeenamgh of the aggrieved, suffi-

clently points out the incompetency of the i sw~nwdan
Law to every subject of a eivilised

nation,

Reply Wo.4d (pp.368-71):

Though the occasional severity of the
Mussulman law, ani the shocking amd unnatural
puni shments, which it prescribes (such as
impaling) seem well alapted to the suppression .
of erimes, yet to a mind acquainted with the :
equi table principles of Burovean legislation; |
it presents numberless vices and imperfections;
amongst the prineipal of which may be reclkoned
the following.

1. Tts being optional with the nearest
relation of the murdered person, to accept
& pecuniary compensation from the murderer,
in lieu of the punishment prescribed by

the law, which, of course makes the punish-
ment of this most atrocious of crimes,
depeni upon the caprice, venality or
indifference of the prosecutor. Were that
excellent prineiple of the British law
introduced, which inculecates, that a
erimingl is not gullity with resgpect to the

but against the commmity at large, and
the state 1t would, my opinion, be
proifiegtive of the happiest effects, by
removing the shameful advantage which the
vices of the great, derive from power of
riches.

2. A father does not suffer capritally
fow the murder of his own child; nor a
master for that of his alave.

The permicious effects of these
injudicious distinections are too glaring
to require being pointed out. T™he study
and application of such law, migt rather
teni to narrow and darken, than to en-
lighten or expand the human minl, ani must
moreover contribute to destroy those ideas
of Natural Justice, according to which, as
well as according to the laws which prevail
in more enlightened nations, criminality
levels all distinetions which owe their
origin to human convention.
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Reply No.5 (pp.397-405);

In answer to this question, T 40 not
hesitate to declare, that in my opinion, the
Mititary/ system of penal jurisprudence is, JMaho- *
in some Instances inadequate to the suppre- mmedan
saion of erime, and in other instances
unnecessarily sanguinary and eruel. To

/thu first point, because T consider it

| inoumbent for the proaperity of a free

' govermment, and to secure the liberty of

\ a free subject, that a particular punish-
ment should be gpecified for every particular

| erime, 80 that no arbitrary decisions

. should be supposed to flow from the eapri-

. elousndss or corruption of the judge, for
the objeet of punishment in its political
necessity, ies not so much intended, as
retribution to the injured party, as to
soclety in gemeral; which 18 injured by
the violation of a system established
for the peace anl security of the wholé
body, and I conceive if of course a very
great defect in those laws, which sanction
by a private compromise the most atroceious
offences, anl whether this compromise
be made hetween the injured and the injurer,
or through the influence of the judge, it
tenis to affeet the personal gafety of
wcr{ indivi Aual member of that community,
and 1s of course injurious to the state.

The particular practice to which T allude,
is that power of pardon in cases of murder,
sanctioned by the law to the next in kin,
by which the price of blood under the
appellation of Khoon Bhavee becomes estab-
lished, for 4f the eriminal is able to
accede to the demands of the progecutor,
he is thereby allowed to embrace his hanis
in bloed with impunity. Prom this existing
principle, a further inference may be
Justly drawvns I do not assexrt that it often
happens, but 1t is a stated conelusion
possible to exist. The nearest in kindred,
the heir to a large estate may in security,
hire ean assasin t0 remove the only obstacle
to his sordid or ambitions views, by an
assurance %0 the villain, that the forfeit
of his 1ife to the law, shall be effectually
evaded by his unlimited pardon ami thus by
a fiotitious compromise, both the assassin
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Reply No.6 (pr.422-8):

It 1is with great diffidence that
I feel mysel? urged in conformity to the
order of the Governor-General, to deliver
an opinion on so important a subjeet; I
shgll be happy 1f the observations T have
male on this subject, can, by being
reduced to practice, have in the smallest
degree a favourable influence on the
publick welfare, though I must at the same
time, expect to see them rejected, for the
adoption of thers, which are the fruit
of greater reading, more leisure, and more
extensive abilities. Orimes accoring to

the Military/persuasions are of tw goﬂ..[““i"’“‘q‘“{“"‘

lat ageinst God, as drunkemmess and
adultery, as being in themselves deemed
erimes of a deeper anl more atrocious dyes
2ndly againgt man, as murder and robbery,
under certain limitations, anl the whole
catalogue of offences that militate
againat the peace and happiness of societys
what is the greatest reculiarity, anl that
which reniered the above observation
necessary, is,that the farmer desgeription
of erimes, only, are deemed worthy of the
public vengeance; and the latter, though
in faet equally serious to the peace of
society, are giving up to the digeretion A~
or caprice of individuals. I ecannot

make myself so well understood as by an
example, and as no supposition can carry
the weight and comvietion of a real case,

I have seleocted one of many hundreds from
the records, that may be seen by a reference
t0o the enclosure.

Such a system of ceriminal juris-
pmdence, cannot but excite the indignation
of every man who has once escaped from
the tramels of prejudice and ignorance.
hat is 1t 4n faet, but to make a wanton
sacrifice of public justice, to the ecaprice
or avidity of (as it muat frequently happen)
the lowest and must abanloned individual,
With the better and more prineipled part
of mankini; few can earry their resentment,
or what ought in such cases to be the only
rile of action, the love of justice, so
far as to urge the death of an offender,
when their single volce can save him, am
with people of a more depraved character
they are not more frequently induced to
spuffer real crimes to escape, than from
private malice or resentment, or motives
of awdity, to prefer groundless and vexatious
complaints. Every thing is thus weighed
in golden scales, and what little shadow
of justice remains is converted, from being

by seasonasble and exemplary punishmentg, a
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prevention of erimes, sn instrument of
private revenge, or a call to execute
avarice and litigation. T am very well
aware that even in respect to that des-
3 eription, of erimes, which in a general
gense, are considered only as private
injuries, the Military/code imposes many A
- legal restrictions, as in the case of
rotorious offenders ete. in which case,
the lagw 1tgelf, exacte the penalty of the
prisoner. But whatever the law be, it is
evident that in practice at least, the
injury to the public is swallowed up, m}
a pecuniary campensation for the private
wrong, am this isbxtended to cases of
mirder. Now if we allow the principle
the greatest latitude, it can with any
degree of reason claim, in right of indi-
viduals to require personal satiefaction
by punishment or reparstion; in damages
for injuries that affeet their own pronerty
or persons, it 1s not easy to conceive,
why one man more than another, or how
any men whogoever; consiiered as indivi-
dualg, have a right to private satigfaction,
q when the pergeon injured ies no longer
alive to claim it. I am very well aware,
that a native would demani to whom is
Justice due, if not to the immediate heirs,
and relations of the deceased. To this,

a man might reply, that as the end of
puiighment 1is the prevention of ¢rimes, and
not the gratification of private resentment
or revence, it becomes an objeet of the
higheat importance to the interests of
soclety in general, to consider, how this
end is with the greastest posaidble certainty
attainable. This I conceive, may partly
be affacted in two ways. 1st by the
nomination of a proper officer to proge-
cute such offences in the name of govern-
ment which might exelude the real plaintiff
from any partiecipation, further than was

e Ao 2 Oe ol QU

2 necessary for proouring sviience. 2ndly by
- inflieting punishment, either by fine or

imprisonment, where complainte were
preferred, and not supported by evidence.
I do not mean in such cases ps the testi-
mony of the faet fell ghort of legal proof,
but in such cases as there was reason to

| apprehend a collusion, and invasion of

the rigzhts of public Jjustice. Whether
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el ther or hoth these moles, would
suppresa the evil, cannot now be 4
mined; but 1f the principle were no longer
sanctioned by publie authority, and 41f the
pragctice were severely punished, 1t muat

tend, 1f not %o seoure a perfeot admind stration
of the penal laws at least, %o a suppression

of the pregent systenatic evasion of
public justice.

This is the prinddpal defect (1£
indeed that which 1s subvaersive of the
eﬁd of punishment énay be called a defect)
that T have noticed in the theo of the Poa e
¥ilitary Taws. Tn other cafes githar /(H’Jiom iy
the measire nor mode of punighment is
perhaps the best that gould Posaibl)¥-be
devised, but asz 1t is not the partioular
methol, nor the severity, dbut the certainty
of the punishment that teni to the
prevention of erimes, one might fairly
on the whole attribute to them the power;
1f executed with vigour, of seonring the
peacs of soclety - and they eannot T
think, in any ingtanse he scoused bf
being sanguinary.

Teply ¥o,%7 (p“-45ﬂ—85)1

The principles of the Miltes Militamyl(s4orncte,
law operating undeor a British Covermment

can rever be well adapted %o the suppre-

ssion of erimeg and 1ig by no means so as

aiministered at this period. The law it- Apipig iy
self is considered by thome of theMilisqey "0 A arla,
persuasion to be derived from the Prophet
end consequently has suffered ne amendment
since first promilgated; Yet when compared
with our gystem of jurisprudence, it seems
defective in all its parts, amxli gppears
entirely caleulated for an arbitrary power;
indeed 1t can never be of much effi cacy
under any other, nor even then unless that
power, is happily lodged. To illustrate
this position T need not g0 furthe r than
simply to state thnt the punishment of

all offences of an enormous nature is

almost entirely loft to the will and pleasure
of the ruline power which at once stamps

the character of its prineiples, and as

long experience hag in a mnbe r of ingtances
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afforded very apparent amd glaring proofs

of the abuse of that autherity where 1t is

now placed, T pregume that this is one O o b
the first poimts in the Midtary)law that L /(24022
reinires considerati on and areniment.

The Military)law alse in the cage of A (/e %redy
murder is particularly defeoctive in admitting
of pardon at the instance of the prosecutor
- or on his receivins a compensati on which
ought or no consideration evar to be allowed,
and even when the aet is only menslaughter,
the tribunsl, at whish the risoner ig
tried, are the best Juiges of the attending
eireumstances, and the mitigation of the
punighnment a pardon should rest with them,
Nor does it gentence an aceompline to capital
punishment, alding an® mssisting in the very
act of murder, such es holding a ments
hande whilst another strikee the fatal blow,
of wideh there is an instance directly in
point, in the case of thaik Papoocha quoted
in my snewer to the 2nd question. If too e .
there are several 4mavan intrusses L and one/+2{>—esse
does not agree with the rest in any matter of
evidence whether meterial or not, the prisoner
either egcapes or his punishment is mdti-
gated, Tikewise thouch & murder is amply
proved, if there is no prosecutor oxr heir
to the deceased, it is left to the determi-
nation of the Yakim to make 1t eapital or not.

. ¥ith reanveet to robbery and burglary
it e2leo leaves the digposal of the law to
the Hakim, to inflioet what punishment he
thinks proper with this exeention only that
the culprit cannot be punished with death,
unless he has been often wmnvicted of the gsame
erime.

There are many laws for the punishment
of theft and erimes of an inferior nature md
) I have knowm varions sentences pagned on
offences of equal magnitude, are fully as
well establighed as the other, yat Aifferent
. expositions of the law have been anplied aml
E Justice has been sometinres too lenient at
others too severe, such ag outting off a
1imb ete. But in all ocases, 1t allows the
depenlants angwer to invalidate aY in a
great measure to overrule points clearly
ascertained and subastantiated by evidence.

But, besides these defeects, there is
another circumstance, it may be proper to
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remark here, "he Military/lawyers are but (/- LaAo27 ey
partial in their studies, hence as there
are mumbarless sxpositions, the several YRR L 1,
commentators of the Military/code have /| /((7F o2
given the world, many of which bearing

d1fferent construction to each othe r and

some ambiguous or deficient in perspicuilty;

mich misrepresentation and abuse may arige,

from the sense these men may chooge to
give of it on points submitted to them.
That the Military/Law is not applicable
to the distribution of justice is T think
pretty evident, and from the observation
my situation daily gives me an opportunity
of making, I am of opinion a new code
framed on the prineiples of our own wonld
be the best that eould be desi red,

L bR

RQPILNOQB ( PP 0489"'90) 1

I humbly conceive, that the prinei- oo
ples of the Military/law, are well ocalou- Lt oS
lated to suppress cr eg, if duly carried
into execution, except indeed, in the
irdulgence of the Rauzeenamah before men-
tioned, which hew opens a large field for e g
abuse, to profligacy and eccuptiony this A )
stanis highly in need of reform as does Kt oA Dedon
another prineiple of the Military Law, thel =™
barbarous mtilation of limbs which fortu-
nately for the cause of humanity, has
grown latterly much into disuse. Mirder
is punizhed ¥hth death, as is zalso robbery
when attended with atroecious eiroumatsnoces.

Reply No. 9 (pp.500=1);

The prineiples of the Military law A/ GAs27d
anpear 0 m %o be in general well adavted
to the suppression of eorimes. One only of
the prineiples of the Migilman Code as
applicable to eriminal cases, strikes me
A8 necesuary to urd ergo amendment, that
is the power vested in the proseeutor for
murder, to commite the sentence of death,
by what is termed Deyut, or for a peaouniary
eonsideration. The prineiple of dlool for
blood, termed kissats, in ceges of wilful
murder, should be the only rule in this
case, to guide the juige in passing sentence.
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Reply No.10 (Fp.517-20):

T™e bulk of the natives sre Hindoos,
ard totally iznmorant of the lanmage. Tew
indsed of the Musulmang know Arabie. The
Koran is often incorrectly copied, aml

- bezides a learned anl disgerning traveller
has justly remarked that "who ever reads
the Koran must be obliged to confeas that

= it conveys no notion either of the relative
duties of mankind in society, of the
formation of the body politiec or of the
prineiples of governing, nothing, in a
word, which conatitutes a legislative coie.

Mutilation appears improper, as
eriminals are debarred thereby from gaining
an honest livelyhood by labor, moreover
as the =ind getustes the body, the depri-
vation of the offending 1limd seems founded
in barbarisnm,

Under the 2nd artiele alluding to
murder, ani the 6th upon imprisonment, T
have ventured to suggest twn defeats in
eriminal justiee. The trial for rehellion
should not T think be left with the Tonzdar,
sinoce the Muesulmans must be vartial to the
spirit, which attempts to restoras that
power of which they now wregrat the losal.

I trust that thie observation is only
founiled on human nature, an! governmens

X will admit the meceanity of forming gome
process for offences against the state,
that dangerous combinstions mey not be
formed in the seourity of a rartial jnii-
eature.

When any other points hereafter occur
I shall submit them to attention, but as
every proposal for smendment ghould receive
careful and repeated consideration, T will
not risk the forfeit of favourable orinion
by hasty remarks om go serious a subject.

The trial by ordesl is expleded
since the British administration, dut T an
not acquainted with any formal prohibiticn.
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pPerpetual imprisonment, is I think
improperly regarded as a punishment of a
hizher order, To British minds the idea
1t conveys is indeed dreadful, but thee is
nothing in it so terrible to a native of
Bengal, to whose natural indolence and
inactivity, a 1life of this nature is per-
fectly congenial and whilst the necessaries
and comforts of law are within their
reach, the restraint they are under is a
circumstance of no great hardship to them,
beins seldom, or never so close as to debar
them from 1n¥¢rcourso with the rest of the
world, The effects therefore of this
punishment are I apprehend never such as
must evidently have been expected from 1t,
as being in rank immediately the next %o
a capital one,

Loss of a hand or foot is undoubtedly
a punishment of a very severe nature, as
being not only a painful and dangerous
operation, but at once depriving the body
of a most useful limb and stamping mark of
indelible infaney upon it, And yet this
is so little regarded that many an offender
or apprehension is found to have already
forfeited a 1limb (and sometimes even two)
to the laws,

Death, the last, and in the zeneral
opinion of mankind, the grsatest of all punishe
:;gt-& falls here greatly of 1ts intended

ect.

Fortified by their strong religious
prejudices and notions of predestination,
and not unfrequently elated with the idea of
sufferin: as martyrs to the cause and amidst

the prayers and applauses of their confederates,

eriminals in this country meet death with
perfect indifference and composure,

/1t mizht then be feared that there
was left no punishment adequate to the supp-
ression of crimes, There is one however,
which in my opinion, would prove more
gerrible to the natives than any which the
lawe have hitherto devised, I mean trans-
portation beyond sea. The idea of belng
separated for ever from the land of thelr
religion and forefathers, carried away into
a distant and unknown country where the
exercise of their religion, wanting every
essential to give it effect, must be of
no avail, and the certainty of being deprived,
when their existence shall terminate, of the

Dharampal Archives CPS-BV-08

www.cpsindia.org




Centre for Policy Studies

7O

many circumstances of consolation which
in their native soil divest death of its
terrors, These ideas to people of such
weak minds, and such powerful religious
prejudices, would convey terror and appre-
hension to which they are yet strangers,
and which when brouzht home to their minds
would, it may be presumed operate more
successfully towards deterring, them. from
the perpetration of villainy fhan punishe
ment at present held out by {he laws,

Should government be inclined to
adopt this idea, I would beg leave to
offer it as my opinion, that all offenders
coming under the sentence of perpetual
imprisonment or loss of limb, should be
disposed in this manner with the exception
only of those cases, where it may be Judged
more expedient to make an immediate sacri-
fice on the spot,

There are a great number of Dekoits
in confinement at this place in Irons for
life, who now work upon the roads, They
migh% perhaps be made more useful at the
Prince of Wales Island by being there emplo-
yed in some serviceable labour unfettered,
if not unguarded and without any additional
expenses to Govermment further than that
of transportation,

Seply No, 13 (pp.572-4):

Having pursued with attention the code
of Mahommedan laws, in conformity to which
sentence 1s passed on criminals, I think them
well adapted to the suppression of crimes,
that the punishments there assigned are fully
adequate to the nature of the offences, and
by no means too lenient, There is however
part of the Mahommedan law which allows of
a discharge to murderers upon their making
a compensation in money or affects to the
heirs of the murdered person provided the
former may be willing to accept of such
compensation, and express their satisfaction
by written declaration delivered to the
Judge., I know not whether this will be
looked upon as defeating in any degree
the ends of vindictive Jjustice or to stand
in need of amendment,
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Reply No, 14 (pp.582-3):

The office Magistrate in this city
does not admit of his obtaining a practical
knowledge of the mode of proceedings in
eriminal cases according to the principles
of the Mahommedan law, His duty consists .
only in apprehending culprits and delivery ?
them over to the Foujedarree for trial, /
but, as far as my knowledge extends they
seam well adapted to the suppression of
crimes as the punishment adjudged thereby
are in general severe, and consequently
calcudated to strike terror,

deply FHo, 15 (pp594-5)1

I believe the principles of the
Mghommedan law, in cases of murder, to
be sufficiently rigid, but, as remarked
in my answer to the 2nd g:ary the punishe-
ment of confinement and flogzing, appears
to me inadequate to the suppression
of the crime of robbery or Decoyetee - and
in almost all cases mitigation, or
increase of punishment, is in the heart
of the judge; yet, while the amendment
of these points appears necessary many
of these penal laws require mollie.
fication, such as the deprivation of limbs
etc, but the above question wpon the
principles of the Mahommedan law, I must
confess, embraces a system, which I am
111 qualified to deliver an opinion upon
that could convey any important suggestions
to Government while deliberating upon so
serious a determination,

Zeoly %o S, 2 (pp.539-90):

Many instances occur in the office
of the Maglstrate in which from the dﬁbgo-
sitions delivered in, 1t would seem tha
the persons accused merited death, but when
tried at the Fouzdarry/it, the circumstances
may be denled, varied or not established,
therefore pumiahuent must depend wholly
upon matter that may come out in the course
of the trials, the proceedings in which are
not transmitted to the Magistrate, From
the accompanying calendar, no e¢rime appears
to have been punished with death, but
murder, The sentence upon robbery and
burglary or decoytee, 1s confinement and
flozzing, too mild a punishment in my opinion,
for the aiapositions of those of the natives
who are brouzht up in the practice of robbing,
Patient and often content, under confinement
and unused to hardships bayond the probabilily
of standing in any awe of the temporary
punishment of flozzing.
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' It ouzht also to be consi

g

Beply Mo, 16 (pp,646.-54):

Persons convicted of Decoytee, where
no murder has been committed, either on their
own confaession, or by the testimony of two
or more credible witnesses, who shall have
fevfels participated in the plunder to a
certain amount, are sentenced (Hudar) or
according to tﬁo established law, to lose
their right hand, and left foot, but the
Judge may condemn them (seasuttan) or for
the sake of example, to die, For Decoytee
where murder has been committed, the
sentence is (Hudar?) death to all concerned,
and this the judge cannot in any respect
alter, For breakinz into houses and
stealing property therefrom above a certain
value, the sentence for the first offence
is (Hudar) to cut off the offender's right
hand, for the record his left foot and
if 1t should still be repeated, the judge
I believe may (aaanuttung condemn him to
die, From this it appears the Judge has
in certain cases a discretionary power to
exceed the established law, though it does
not appear he ever has it in his power to
mitigate the sentence it pronounces, With
a wise, upright, and humane judge, the
exercise of this authority mizht Be attended
with good effects, and by one of a different
character it uizhi possibly be abused, In
general however there are many more inducee
ments to soften the sentence, than to exceed
the letter of the law, and it is not much
to be apprehended thal self interest can
ever prompt a judze to pass sentence of
death on a man that is not deserving of it,

If no alteration should be made in the
Mahommedan Penal laws, as far as they apply
to Decoytee and theft, I think 1t would be
advisable to discontinue the exercise of this
authority, as the punishments now inflicted
for these crimes are sufficiently severe and
in some cases I think too much s:& but if
they should in general be rendered laess
rigorous, i1t mizht in that case be judged
expodion% perhaps to continue it, for the
sake of exhibiting an example in particular
cases of guillt for which the common sentence
of the law mizht not be sufficient; and
I confess I should be happy to see the cruel
punishments by mutilation, put a stop to,
dered how far the
evidence of women, and the accusation of
accomplices in capital cases, neither of
which are now of any valldity, mizht be admitted,
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But that part of the Mahommedan law which
appears to me to stand in most need of amend-
ment is that which authorises the nearest
relation of a person murdered (excepting
in the act of theft and robbery) to pardon
the murderer; for the object in this case
is to render private satisfaction, without
any consideration of what is due publick
Justice, and indeed I think the power an
injured person may possess in any other
case, to remit, or mitizate the punishment
prescribed by %ha law, should be annulled,
There are also some dlatinctions which I
think 1t necessary to mention between the
same crime intentlionally committed but by
different means, If for instance a person
should kill another with a stick, or by
blows with his fist, or throwing stones

at him, or stranglinz him, or by any other
mode which 1t would appear improbable that
death should have been occasioned, the
Deeat or price of blood only must be paid,
but if a man murders another with a sword,
dagger, spear, or any other sharp or
pointoi weapon, or a large club, the offen-
ders' blood must be forfeited, except

the nearest of kin of the deceased should
pardon him,

Reply No, 17 (pp.684-7):

As far as my knowledge of them extends;
I think them by no means adapted to the supp-
ression of crimes, I have answered this
pretty fully in my reply to the 2nd question
and 1t 1s out of nature they should operate
to the prevention of crimes, %hen private
malice can be so often gratified by the
admission of compromise in cases of murder, g
Within/the nearest of kin has no interference A~
with the prosecution, unless, and that with
carej he is admitted as a vi{noss. With
them as I have described, he stands directly
as prosecutor of the person arraigned, In
regard to any points that may need amend.
ment it is difficult to suggest any parti-
cular ones; where men from disposition and
education harbor so strong a propensity
to the laws in which themselves and ancestry
have been born and framed, and as the dis-
pensation of the strict letter of the law in
peculiar cases is admissible, the injunction
of the governing power to the Naib Wazim to
do it rizidly, seems the only amendment
requisite, I} any a%tur this explanation
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was still thought requisite I know of
none more effectual than where mitigation
is adopted, the persons instead of being
released, and thereby again endangering
the community, should be directed to wark
upon the roads, receiving for life or a
certain period, according to the enormity
of the crime, a maintenance or subsistence
during imprisonment,

In this province Decoytee
is 1ittle known, For crimes such as
robbery and murder, the sentence depends
entirely on the na&uro of the act and the
punishnent annexed to it by the Mussulman
law, The Dhirogha tries accordingly
assisted by the Moluvees who explain the
case, pronounces, and the confirmation
and enforeinz of it is with the Naib Nazim,
The Mahometan eriminal law allows even
o murder beinz compounded, It expressly
says, that where the nearest relation
does not demand blood for blood, an acco-
mmodation may take place, With them also
are the distinctions between premeditated
and accidental murder, and instead as with
us beinz left in the breast of a jury,
their law defines the punishment that should
attend intentional murder, or manslaughter,
Frequent instances are to be seen in
the reports, where peisoners adjudged
guilty of murder have been from reasons in
their lawy the perfection or imperfection
of which depends on the consideration of
their manners, habit and customsj released,
upon security beinz given agalnst such
offence being recomnitted, Wwhen such
offenders again occurj it is in the power
of the Naib Nazim, and in other instances
alsoj whare the act may have been flazrant,
to set aside the Molesvees opinion and
sentence of the law, and direct the punish-
ment of death as an expediency of state,

Within these two years five instances
of this kind have happened, I have annexed
and stated them at length for the information
of Govermment that they require on this subject,
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deply No, 18 (pp.696.9):

Whether the principles of the Mahommedan
law appear well adapted to the suppression
of erimes or indeed if always the punishment
is agreeable to the Mahommedan law appears
to me a doubt, as I should conjecture the
mode of punisﬁmnnt for the crime of murder
would be always the same, but too much
depends #n the will of hln who may hold the
office of the Naib Nazim, Murder though
perpetrated by the same zang of Decoytes,
yet the Futwah will order one to be hanged,
another decapitated and a third shall be
impaled, but seldom the last; I must observe
the greatest villain in gzeneral supposed a2
with reason to be the head of the/Boapdy A &~
does not always meet the severest punish.
ment, but too often the contrary. In
erimes of robbery where no murder has been
committed the sentence is having a hand
and foot cut off or only one hand, or
sometimes 30 stookes of a corgh and a
limited time of imprisonment, the only
amendment requisite is that flxnd modes be
adopted for each crime, and not to be
deviated from either by leniety (which may
extend to partiality) or rigor which may
be excited by avarice or revenge in the
breast of him who may have the power to
change the sentence,

Reply No, 19 (pp.713.5):

The punishments denounced by the
Mahommedan laws are indeed sufficiently
severe but from the difficulty of proof
the law is not usually enforced, very direct
proof is in cases required and lhe eircum-
stances which set aside evidence are many,
There are four sects of the Sunis by whose
rules criminal justice is administered and
in each sect the opinions of different authoe
rities are very dissimilars when the
molivies are disposed to “avour the crimi.
nal, they easily select from a variety of
conlradictory opinions such as will met
aside the evidence or do away the crime,

The Mahommedan law seems more adapted
to afford redress to party agzrived than to
inflict chastisement on the ¢riminal and
make an example to deter others, The
prosecutor even in cases of murder is at .
liberty to withdraw his prosecution and accept
of a compensation by which the purposes of
Justice are defeated and the most heinous
crimes remain unpunished,
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Zeply No, 20 (pp.757-9):

I do not think the principles of
the Mahommedan Law as applicable to criminal
cases do appear well adapted to the suppe
ression of crimes particularly in instances
of murder in consequence of affrays which
frequently happen among individuals where
if the heirs or relations of the deceased
will accept the Deeut (or a pecuniary
oolgonlation from the party offending)
it is followed by his release and in some
cases I have heard that the relations of
the deceased weary of the length of the trial
have felt themselves compelled to accept the
Deeut instead of having that punishment
inflicted upon the prisoner which incli.
nation on their part and the end of justice
rendered necessary to be carried into
execution, This appears to me one of
those points which stand most in need
of reform and amendment.

Reply No, 21 (pp.767-9):

I think not, because in many cases
of murder it is left to the option of

the heirs of the deceased whether the cri-
minal shall be punished with death or not
thereby constituting it an offence against
an individual instead of society at large
and because they do not allow of Decoytee
or robbery being punished with death unless
in cases of the greatest notoriety or

where murder has been committed or blood
drawn in the perpetuation of them,

Beply No, 22 (pp.793-803):

The principles of the Mahommedan law
however they at first may have been in
general ted to prevent private injurles
seem nov to be deficient in several points
and especially in cases of murder where
the m in which the crime is committed is
sometimes considered as constituting the
degree of the offence, if for instance a man
beats another with his fist in such a
manner that he dies or 1f he kicks him to
death or if a man murders his child or his
glave and in many other cases the offender
is not to suffer death but only to pay
the price of bloed,
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The Deeyut or price of blood as
orizinally fixed by the Mahommedan law, was
very considerable and could only be accepted
of in some cases*, but at present the f
circumstances of the offender are attended
to more than the magnitude of the crime ,
and provided a ggafggn.n;h can be procured
from the next o n to the deceased which
is frequently done for ten, twenty, or thirty
rupees capital punishment is seldom or never
inflicted,

In cases of robbery or murder when
the crime has been committed at the
instization of another the pu‘zotrntor is
alone deemed deserving of capital punishment
and thouzh the instigator may have gained
the ends he proposed to himself by the crime
having been committed he 1s not considered
as a principal unless when he shall have
made use of threats to affect his purpose
in which case it is necessary that he shall
be proved to have had the power of putting
his threats in execution,

The punishment for thieves and robbers
excepting highway men, i1s to deprive them
of a hand, or of a hand and foot, but before
this punishment can be inflicted 1t is
necessary to be proved that the person cone
victed received the value of two and a half
rupees for Wis own share of the plunder, 3o
that by fifty or sixty people ng in a
gang a very considerable property may be
carried off without any of them being punished,
otherwise than by sttikes and confinement,
The mode of inflicting the above mentioned
punishment for persons convicted of having
taken more than the value of 2§ ps, also
appears to me to be cruel in the highest
degree, The culprit is tied down and the
executioner takes off the hand by the joint
of the wrist and the foot by the Joint at
the ankle with an instrument in the form of
and not much sharper than the Jgw or bill
made use of in chopping trees or splitting
bamboos and the bleeding stump is immediately
immersed into a port of boiling ghee with an
intention of stopping the effusion of blood
from the arteries, This operation however 1is
not always attended with the desired effect
and 1t may be safely asserted that two out
of ten do not swrvive it,

|

#1000 Dinars = about 2733 rupees
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2gply No, 23 (pp.828-9):

Having already said in my answer to
the 2nd question that the criminals deserving
death suffer the "infliction in a small
proportion,™ I will not hesitate to add that
the principles of the Mahommedan law as
applicable to eriminal cases does not
appear to me well adapted to the suppression
of crimes and those parts of it which
relates to the cases of murder and theft
stand in need of amendment,

ggg_gnggjggns Murder is the most enormous
offence and the whole polity injured by its
erpetration, Its punishment ouzht to be
ndispensable, but as the Mussulman law
used in the criminal courts makes murder
pardonable by the plaintiff I cannot but
remark, that the criminals deserving death
suffer 1ts infliction in a small proportion,

Reply No. 24 (pp.336-40)1

Wilful murder thouzh Sorbidden by
the Koran under the severest penalties, to
be inflicted in the next life, is yet by
the same books allowed to be compounded
for, on payment of a fine to the family of
the deceased, But it is in the election of
the next of kin, elther to accept of such
satisfaction, or to refuse it, e seams in
this particuiar to have had respect to the
customs of the Arabs in his time, who being
of a vindictive temper, used to revenge
murder in too ummerciful a manner, If the
Mahommedan laws seem too light in cases
of murder they may perhaps be deemed too
rigorous in cases of man slgughter or the
killing of a man undesignedly, which must
be redesmed by fine (unless the next of kin
shall think fit to remit it out of charity)
and the freeinz of a captive, But if a
man be not able to do this he is to fast
two months together by way of penance, 1
imagzine that Mahomet by these regulations
laid so heavy a punishment on involuntary
man slaughter, not only to make pecple beware
incurring the same, but to human in =ome
degree the revengo}ul temper of his countrye
men, Theft is ordered to be punished by
cutting off the offending part, but stealing
beinz generally the effect of indi-ence, to
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cut off the limb i1s to deprive the culprit
of the means of gzetting his livelihood
in an honest manner,

As to injuries done to men in their
persons, the law of retaliation is approved
by the Xoran, but this law, being neither
strictly Just, nor practicable in many cases,
is seldom put in execution, In injuries
and crimes of an inferior nature, where no
particular punishment 1is provide& by the
Koran, and where a pecuniary compensation
will not do, the Mahommedans have recourse
to stripes and drubbing,

From the above extracts it is I
think, manifest that the principles of
the Mussulman code are not well adapted to
the suppression of crimes and I am sorry to
be able to conclude this article, by re-
marking a deplorable fact, that the evidence
of one Mussulman is equivalent to that of '
two Hindoos, a custom which originated in
victorious Picotry, and will I trust, be
shortly terminated by the benevolent ine
terference of an enlightened nation,

Zeply Yo, 25 (pp.861-3):

= I consider the execution of the laws
whatever they be, as ths direct road for the
suppression of crimes; therefore I deem the
principles of the Mahomedan Law sufficiently
adapted to that purpose and if not, an amend.
ment I suppose could not with propriety be
recommended, by many persons in the Company's
service,

To revise laws that have subsisted
for ages requimes strong mental powers and
a knowledze of the subject, which is only
to be acquired by a long course of study solely
directed to that object,

The criminal laws of England, though
the execution of them and mode of trial are
the admiration of foreigners, are very
far from being deemed parfeciz still succe-
ssion of men of great acknowledged lezal
abilities, have wished their improvement
without beinz willinz to undertake the
arduous task,

The mode of conducting the Fauzdaree
business in Benzal, is what has ever appeared
defective, Though I approve the system
on this subject I can more properly speak
in the answer to the 9th question,

Heply No, 26 (pp.901):

Punishments awarded by the Mahommedan
law to thefts and murders are zenerally known,
and government im most competent to determine
vhere an alteration can be made with advantage.
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tion of the former native foujedary
dependent on it
tion of the Chaokeras lends, sllotted
and pykes guaxrding the villages,
the farming system, and
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and the
the resump
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the vegularity and precision obrerved in the
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12, In the course of this superintendency, it was however
found Ly the President, that the institution of the

Mm

foujedary courts did not produce the benefite expected
from them, for whioh ¥y Hastings sseigns several cauees

in the Einute of the 19th April 1774 as
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13, ‘ome foujedary stations, or tannahs, were therefore
reostablished by way of experiment, under vhioh mede and
with the additional establishment of a covenanted servant,
as an aseistant to Ny Hastings in this Dranch of the duty,
he contimued as President and as Covermor Gemeral teo
conduct the eriminal jurisprudence of the provimces 111
the 14th of April 1775, vhen he desived to relinquish his
trust, as feeling the duty of it teo heavy to discharge,
and the responsibility attached to it to dangerous for
him to have any further comeern in it,

14, This application lay for consideration till the
184k of OCotoder 1775, when the office of Vald Vasim being
gonferred on Nahomed Resa Cawn, the branch of it, compre-
hending the administration of oriminal justice, was verted
in him, and he was suthorised to regulate the couris, and
to propose such alterstions, as seemed necessaryj one of
the principal of whioh was the extension of the syetem
of Poujedars for apprehending and bringing te trial all
offenders aguinst the public peece,

15. The system contimued with 1ittle material wvariatien
$111 the 6th of April 1781 when wpon the assigned csuse,
that the institution ef native Foujedars had not answered
the goed purposes intended %o bo derived from the insti-
tution, the Board teok an oppertunkty to abolish the
general establishment of both Foujedars and Tamnadars,
instead of the Civil Judges (being Company's cove-
nanted servants) were invested with a power se magistrates,
of apprehending Dekeits, or persons charged with the com-
mission of any erimes or aote of vielence, within their
rerpective juriedictieons, and thereupon to semd them

justice throughout the provinces there was reestablished,
at this time, under the controul ¢f the Governor Gemeral,

a separate department at the Presidency, %o receive frem
the magistrates, and alse frem the FWaid Wasim, monthly
roturns of preceedings of the Foujedary courts, and for
the aseistance of the Governor Cemeral im thies duty, a
covenanted servant was appeinted under him with the
official sppellation of Remembrancer to the Criminal Courts,

16, The establishoents of the foujedary adawlute were
the Sth July 1782 regulated and reduced to a very low
in so much that oocasiconal additions, have beem
ginoe found necessary to seme of them, and from the
inefficacy of the authority of the Iritish Maglstrate
over the semindars, and other landbolders (as frem April
1781 $111 June 1767, these Nagistrates held ne oharge of
the Revenue) the course of eriminal justice threugheut
the country seems to have still remained in a very weak
state, at the same time that the degree of greater regu-
larity intreduced by vesting the spprehension of all
offendsre in the Magistrates without permitiing them %o
interpose the least, in respect to the trials, became the
cause of s new ovil, by obliging those gentlemen to deliver
ever to the Darogah of the Foujedary court, and teo that
officer's prisen, all parties charged with ever so elight
a breach of the peace, the conseguences ensuing from which
were often, that several of the lowest and moet indigent
classes of the people were liable to remain for a long
perdod in confinement, where the length of their sufferings,
from the delay in their trial, mue$ very oftem have much

:
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Precident snd Council, or felect Committee in the said
kingdon", and as it was then before the legislature that
the President snd Council had interpesed, and altered the
eriminal law of this country, such alterations and all
future neceseary amendment thereof, appear by the above
clause to be legally sanctioned and suthorised,

21, A= we thus appear teo prefess sutherity te intreduce
any necessary amendments in the laws of the country, it
is surely incumbent em us net to allew any leonger the
flagrant abuses in the Foujedary Department, or exercise of
eriminal justice, sccording te the Hahommedan law throughout
the provinces, by the most received opinions among the
petive diptributers of which, a murderer is not liable
to capital punishment, if he commit the act by strangling,
drowning, poisening, or with a weapon, such as a stick
or club on which there is no irzom, or by such an inetrumemt,
as iz not usually adopted to the drawing eof bloed,

22, That this part of the law should be abregated, and
the apparent intention of the oriminal, in such sExex
instances, made to regulate his semtence, instead of the
more mode of the commission of the orime, seems evidently
to follow from the plainest principles of natural reasenj
it need therefore be only further ebserved, that we have
the groater emcouragement for this alteration, frem the
considerastion that even the Mahommedan law itself is net
entirely settled upon this important distinectien, For
although the Docter Aboo Tuneefa, (by whose sentimente
pmﬁmhu&mﬁnﬂommmﬂbnﬂaﬂh
India) is of the opinion, which I wish to see corrected;
yot his immediate disciples and sucessors Tussuf and Mahomed
(whe were lawyers of the greatest eminemce) gave a very
different judgement, contending and laying dowm as a rule
of law, that the intention, and net the mode or instrument,
should de coneidersd im cases of deprivation of life, by
the sct of second persen, Shaveef, a great lawyer, and a
follower in gemeral of Aboo Fumeefali, says in the begimning
of the & that "the punishment of retaliaztien,

or de= T death, is denounced againet those whe commit

mﬂﬁn_mfgn_m%_-ﬂmuh
wounding with a drawn woapen or @ dangerous instrument,

wmmp.mot.w”pnhmunﬂm,u
with a sharp stome or by using fire which aote as peme
powerfully as any weapen, but a merht or expiatiom or
penance is the legal punishment of those man~slayers,
whose intent iz mot sppavent as if they struck with an

inetrunent net deathy, as a
wand, or a y O & etone,” naken
the oriterion, and me ressonasble well-grounded hae thie

reg pocure an equal administration of juetice,
and will constitute s strong additional check om the

other orimes, which are mew no
trated under the idean of an eacy esoape,

?
!
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37« That for the conduct of the executive business of
the court there be sppointed a Regiestor, with the offiocial
sppellation of Register to the Nizamut Adawlut, and that
he b sworm to the faithful discharge of hie trust,

P
i
H
il
i
e
iz

3

40, That Caseo-ul-fozsat and the Vuftis, be required
to moet at the office of the Reglster, three times every
wosk, or oftener Af the state of the business shall require,

£
g
E

do submit te them the Persian copy
all trials, that may be referrred
of the Wigamut Adavlut from the
courts of circuit (as hereafter proposed to
be established) and after duly comsidering the same that

leave the office of the Register, whether the Mitwah or
by the law officers of the
with the evidence, and conformable
with the medification adove pro=
posed, and subscribe their names, and affix their seals
to their vespective epinions.

41, That the register do submit the proceedings im the
cases mo rovised by the Cagee-ul-losant and the Muftie
to the Nigemut Adawlut, at the next meoting, and that the
court, after perusing the proceodings of the court of
oirouit, the sentemoe prencunced by the law officers of
that court, and the opinion of the Cazee-ul-fosaat, and
the Muftis of the Nizamut Adawlut, do pase the final
sontonce...

i
:
!

|

47« The regulations of the police of the country,
is one of the first ebject te which I conceive, the
court should direct their attention, The materisls now
submitted, and the replies of the Magistrates to the
orders on this subject, issued te them on the 20%th
Goteber, together with the information which they will
oocasionally (receive) from the judges of cirecuit,
whose duty it will be in their pregress through the

magistrates discharge this part of their trust with vigi-
lance and activity, will enable the court to frame regu-
lations, which in a course of time will doubtless be
productive of the derired effecte..

48, The number of persons nmow in confinement in the
foujdary jaile, either under sehtence or for trial amount
I understond to some thousands, I would recommend that

sn acceunt of, thesp, be pFERARPds and that some mpsmlstiens
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Right Honourable Sir,

In the course of this season, I have done
myself the honour of addre=sing you several
times, the last by the sugar cane, lately dispatched,
rejquesting your patronage and recommendation to
succeed the late Sir William Jones, as Judge.

The object of the present letter is chiefly
to submit to you two innovations, which I have
as Justice of the Peace, ventured to introduce;
and which though considered by some as not
perfectly legal, have already been attsnded by
very salutary effects,

The native inhabitants of Bengal are
beyond all conception addisted to every species
of dishonesty, The numbers brought &a bafore
the Justices charfad with petty thefts under the
value of a rupee is astonishing, although certainly
not now so mumerous as formerly, To suffar such
of fenders to go unpunished is an i1dea not to be
endared; but to commit them for tmest) before the hi~L
upreme Court has ever appeared to me to be a )
hideous jdeformity in our %urisgrudoncc. I have heardi(z)
some arrfigned, who have been in ganl from five to |
near twelve months, on a charge of stealing a pan, |
a turban, a koprah or some such trifle, Imprisonment |
is really no punishment to a Bengallee. So lon |
as he 1s fed, and does not work he is sa tisfled,
Pillory, the stocks, and other punishments according
to the ®nglish mode, which are meraly ignominious,
they do not value; as they have no sense of honour
or shame ,and their neighbours think not the worse
of them for having baen so punished, A fine, where
the party is able to pay, and corporal punishment,
#here he 1s not, are the only real terrors which
affect the minds of these men, I acoordingly
resolved to adog: that system, and it has been
followed by my brethren. The first day I sat as f
Justice, a man was brought before me for stealing {
4 turban worth about half a rupee. - The fact being -
Eovzd I ordered him ten strokes with a small

ttan, and dismissed him to follow his employment,
@ legality howewer of this summary mode of
punishment has been doubbed by some and denied
by others; although all agree that it ( 2 ) would
certainly be salutary, if expressly sanctioned by

John Réyland's Librarys Eng: Ms, 685/135/N-T
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Parliament, I admit, that there is no statute
which literally empowers Justices of the Peace

to proceed in cases of petty larceny in such a
sammary manner, yet as they have powsr to proceed
so against all rogues, I think it is rather

a narrow construction to say that petty thieves
are not rogies, becaise not nominatisn included

in the cata lome of those who are ususlly in

the statutes described as suchj especially am

in this country, where the difficulty of proairing
the attendance of Jurors is so sensibly falt

even in the Supreme Court; where so much time must
unavoidably elapse, before a Parliamentary
axplanation can be obtained; and where the sort

of punishment is so perfectly consonant to the
genuls of the natives, and to the old mode of
chastisement in the Citcherrie Courts.whather

you may judge it expedient to remove all doubts

by extending the same powers which the Justices
have in Mgland in regard to rogies %o the Justices
in this country,( & ) and to include under that
description all petty larceny thieves and other

inferior offenders, for whom no definite mode of -
summary punishment 1s pointed out, I beg leave,
after having thus simply stated the fact, to
sabmit to your saperior understanding,

fhe other matter to which I have alluded
above is in relation to the recovary of debts
above 2 rupees, vhich do not amount to a sum
considerable enough to warrant an action in the
Sipreme Court, To remedy this, I have adopted a
fiction of law, similar to the .- ."a... cla use
in the Bill of Middlesex, which gives the Court of
King's Bench,in civil siits,that jurisdiction which
they have not by any positive law,

Some of the latest Madras papers having
announced a resolution of the Justices thera to
declins for the future taking cognizance of any
suits respecting property, Mr., Joseph Barnard
Smith, one of the Gonpanf‘s senior servants, and
one of my most useful co-adjutors, proposed that
a similar resolution should be adopted by the
Justices of Caleutta, Upon all such occasions
when anything new is recommended or any al teration
(5) 1s proposed, it is produced in writing and
every other Justice individually gives alse =z in
writing his approbation or dissent, the whole of
whnich 1s entered on our books, The follovwing is
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the opinion which I gave, and it i3 now
unanimously our determination to proseed as
we have begun,

Dth mgust 1794, "The experience of
above six months leaves us, in my opinion, no
reason to regret, or a wish to alter the system,
which we have hitherto pursued in regard to
deciding incidentally on matters of property,

"To lay down a positive that the poorer
Biropeans, as well 3s natives, should be aither
without a remedy in all q.lest{ons of property from
2 to 100 or 150 rpees, or that the only remedy
they could resort to should be vorse than the
disease, appears to me to be a doctrine neither
consistensd with lawnor sound policy; as it defeats
that great maxim, that there is no j.njury without
a remedy,

ol

Bit, to refer complainants in such suits.
“o the Supreme Court, would be a mere moekery/ofA(t)
Justice, It would, {n other words, be to tall
them, #hat they could have no redress whatever, as
the unavoldable cgsts thers would miin even the
successful party, wWhilst to leave them to the
mercy of the Court of Remests, who, after all,
could take no cognlzance of such matters, tut
by the oppressive and 1llegal fiction of splitting
the dem into sums under twenty rupeas,and thereby
making four or five actions unon one contract,
would be tacetly to sanction prozeedings which
cannot be vindicated upon any principle of law
or public convenience, Bit the mode hitherto
persaad by the Justices, sven where “he

a3 complained®by a similar fiction
n the practice of the Court of King's Bench, vho
have no jurisdiction in Civil Contrazts Mt what
is founded upon the usual complaint of trespass
in v+hat 1s called theocl. olaise in the Bill
of Middlesex,

“As the legislature therefore have omitted
to provide any specific Court in this place for
the recovery of sich debts, and as the Justices
have (7 ) an unmestionable jurisdistion in a.11
bredches of the peacs, they seem to me to have
a clear right to take into consideration whatever
damage a party may have susta ined in consemience
of such breach, either on persons or in property,

® \"} ,L\_t"_-'\ &5-&" v O i \.__'b L_L_;:f"‘_ ! l...-\ (_ML...,RJ\,-\J'..\ LD A

Dharampal Archives CPS-BV-08 www.cpsindia.org




and to measure the remedy accordingly; it being

an undoubted rule of law, that where a Court has
Jurisdiction of the principal caise of action, it
has also jurisdiction over all the ineidental
matter; as nothing could be more inconsistent

with reason and convenience,as well as with law.
than to divide between two distinctiy Jurisdiections
one entire act,

b,

I am therefore, for these and other reasons
which might with better considetation be adevanced,
agalnst all innovation, being not only satisfied
in my own mind of the legality as well as utility
of sach systemg, but convinced that our conduct,

Af properly understood, instead of censure, mist

meat with approbation’ for having, without the

least personal benefit, incurred a considerahle
degree of additional trouble in successful astahl ishe
ing a summary and cheap remedy, which Parliament (¢
had either accidently omitted to at:end to among
their other regulations, or, for want of {rocise
local kmowledge were uncertain how to apply it

John Richardson.

As 1t 1s now near seven months since we have
acted as Justices, during which time thousands
of sults have been determined, without any action
having been brought against us; as the people
at large seem to be so perfectly satisfied with
our administration of Justice that they crowd to
us with complaints of every description, and appear
to wish for no other tritlunal; as about 1200
people who act under us, are kept in such striect
diseripline that they cannot, without discovery
extort an anna from any person; as our punishments
though certain, have never been severe, and the
police of Caleutta, from being the worst, is now
perhaps the very best in his Majesty's dominions;
a falr presumption seems to arise that our
proceedings will not be condemned, even by the most
rigid lawyer, becanse there may appear a slight
deviation from the strist letter of the/ mglishi(2)
Law; and that they will even be of opinion, that,
in such summary proceedings, even a dirsat deviation
in points not material , where substantial Justice
is still observed, may, upon axperience, be batter
siited to the understandings and prejudices of such
a mijture of inhabitants, differing from sach other
in their civil and rallg:[ous opinions, than an over
rigid adherence to matters, the reason of which
th-ymcould not comprehend, I havé she honour to
rema

Right Honourable 3ir

Your most faithful and obadient
Servant

Calentta John Richardson
25th mgust 1794 '

The Right Honourable
Henry Dundas, ete. ete.
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000001311 herﬂ 13 as ’.tu.d as El&"-ﬁ'u‘-‘—‘\.
Barons, The#e are infinits details but
little general politics and all my leisire
(exeept what is wasted in eating and
drinking . talkinz and yawning at others
t‘king ete. ete,) 13 spent in considering
what 1s to be done in?udlalnl and revenue
matters especlally the former, My first o
plan and it certalnly vas the insietlas . . rois
Well as the /earmest, was to leave every- . cool—
thiag as I found it and make no innovation
until I saw how the land lay; but when I
did begin to see how the land lay, I
found the navigation rather (p, ) more
intricate than I had expected, I left
¢ivil and criminal justice as I found
them (as I found them in theory and name
at least) the former administered by
Punchayets, the latter by the Jollectors
(to whish in one province (Candeish) I
ventured to add a Punchayst as a sort of
attempt at a jury). The police was
managed and not 111 by the revenue officers
assisted by the Village establishments,
the Beels in our pay and the rest of
Selundies whom we kept up that they might
neither rob nor starve. I have no great
fault to find with the eriminal justice
or police aut in the ecivil I found that
Punchayets could never be assembled wit hout
mich difficulty, hen thaey did assemble
they did not get on; if the course,were heor -
intricate they wcro‘r:ulod, even if simple
they were lazy, until some one member
perhaps bribed into activity by one of
the partles, would exert himself a little,
look into the case, lay down the law,
draw upea/award anJ get the rest of the ~o~v
members to sign it, It also became a
trade to sit on Punchayets, (p. )
al thou there was no fee or other emolu-
ment; Notwithstanding all thig, the
Puncﬂa.nts gave tolerably falr decisions, |
but they gave ithem very slow and it
bacame obvious that on this system of ,
administering justice there would be no E
uniform and known system of law throu ghou t
the country, each punchayet acting on its
own principles., This seems likely to be
4 futile source of litigation and what
is the remedy? One man recommends a few
short and simple regulations which every

India 0ffice Records: Elphinstone Papers:
MSS Mmropean ™8/ /9/B/6/No.4: Elphinstone
to Strachey: Extract, ARl Ne L VAa
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Rerson ean understand and which will
tgply to all cases likely to arise, hut

1s is exactiwhat all the wise men of the
earth have been endeavouring at without
the smallest success for the last 30
esnturies. Another recommends a Digest
of the law as 1t stood at the conguest.
The written law was that of the H ndoos,
always vagie and unknown to the hilk of

he people, often ahised, and still often
entirely d!mud. The unwritten law
wasg composed of the maxinms that oceaur to
people of commonsense (p. ) in a country
not remarkably enlightsned, modified by
Hindoo Law and Hindoo opln{ons and
constantly Influenced by the direct and
lavful interference of the Prince vho ;
was fountain of all law and by the weight
of rank and wealth and Interests, Indeed
the practice of the country was in a
great measure the law of the strongest.
A powerful claimant sent a guard and
confined his antagonist till the ima claim
was adjusted, a weaker one had recourse to
patrons and connections, If he had none
of these, his clalm was never thought of,
I have been attending a funeral since the
above was written and shall not at tempt
$o pick up the subject where I left off.
I have stated the evils of Punchayets,
They are cumbrous machines to apply to
simple caises and their Ameens would be
better; tut without laws to administer, it
is idle, to rix, the mode of administration,
If we had a simple intelligible code, Pun-
chayets would see that way and mizht be
%oinod to Ameens, (p, ) or Ameens might

@ trusted alone when the parties knew
the law gad could egpoal.. In all cases
gnglish Judges ought I think to be employed
in keeping the machine going and snnntlng
abiges rather than executing the detall.
Rat how is a code to be got, In fact it
is wanted for all India, not only for my
Province, Are we to hammer on, making
and unmaking regilations as chanse directs,
or shall we venture to make a code of laws
for a people we do not half lnow, and if
Weé are %o make 1t, who is %o undertake a
Sasgk that would require a dozen Jeremy
Senthams and as many Henry Stracheys? I
have serious thoughts of proposing as on
experiment the appointment of a Jommit tee
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to superintend the administering of '~
Justice and power. from the Shastras and . .o~
the Maratta customs, whetted by common-

sense and natural justice, a code for

these provinces, They talk of giving

me a Council like Henry wWellesley (Bengal
Civil Servants) and if they are clever

(p. ) fellows, we might see what could

be done, Thaey would find legal knowledge

and experience, and I, some knowladge of

the Marrattas and above all that impartiality
to any particular system of law which

mist be produced by a total ignorance

of all laws lhuman and divine, Between
ourselves I am Wy no means inclined to

rate this last malification loweseeoess

www.cpsindia.org
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ssevee] wag d.ught’d with the

satiasfaetion you express at my resolution
Lo keep up the native system. Tt onucht
howaver %0 meet with your approbation, as
it was from your opinion at Benares that
I was led to think well of the plan. Tt
is certain that under good kings the native
ay stem was sufficient to keep the gountry
in a very high state of prosperity. A few
weak monarchs were enough to throw it into
ecomplete disorder; but as our government

d wight possess the consistency which ighn-
attainable in a despotic monarchy, it (p. )
followas that the native system under us
ought to produce permanent happiness to
our subjeots. It has the sdvantage of
having been tried ani found to answer in
oiroumstances such as we ought to be able
to seoure. T am by no means of opinion
that it is not capable of improvement
or that improvement ought not congtantly be
to be made but T think they ousht to be
made gradually, contimiously and experi-
mantally for we hardly see our way well
enouzh to know how anything will turn out
t1ll we have something of its operation.
The plan which T have adopted is not however
without comsiderable inconveniences and
some of them are not very 2asy to remove.
The greatest is in the administering of
oivil justioce. Our plan is for the Patail
or head of a village to make up digputes
by fair means if he ean amd if he fails,
to assemble a Punchayet in the Village. The
sane process is afopted by the native collector
Jn camses that cannot be settled in a village
and the same progess iz again adopted by the
collegtor in cases that from the ir importance
or diatrust of the loocal autho:ritiungy
the parties are brought be fore him. But

Son he not only accomodates matters b{nglnrmd.on

like the natives but decides on s e ‘
causes anl refers them to his first ant o)
and %o shastras of whom (p. ) there are

three in Poona and one in the other dig-
tricts who enquire into the cause and

report 1t with their deecision. Oauses

settled in t'wse ways are soon done and

glve great satisfaction because impartial
Justice is a novelty. T™e Punchayets

India Office "ecgordss %?hinatone Pavers
¥Se Turopean ™88/ /9/8/7/¥0.721 Wlpvhinstore

to Davis dated 17.6.1819 (Extraect).
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do not as yet answer =0 well which is very
unlucky as they are I think aur great standby.
In former times the members had often the
stimilus of a bribe from one or other of
the parties and worked hard to earm this
regargd. 9till they were very tedious and
did not always come to any degision. Kow,
when & man has no inducement to serve

in Punchayets but public spirit, the
membars cannot be got %o attend and when
they 4o meet their inexperience prevents
them getting rapidly through buginess. The
nicknese of a member or the death of a
relation has thus time to intervene and

the oourt adjourns sine die. 7The great
juiicial duty of the collector and his
assigstants ia to keep the Punochayets moving
ani when by dint of constant messages and
expostulatioms they keep a punchayet
together, the darger is that the members
get meny weary and readily sign their
names to any sort of deelision which one

of thei r number (pevhaps bribed into
sctivity) may draw up., This mizht be
remedied by giving fees on causes decided
to the members but (p. ) (besides that

I think there are strong arguments

against law fees in general) this would

be no spur to a man who only served on a
punchayet once a twelve month and 1%t would
increase the tendency to the foundation of
a profession of Punchayetee of which there
are already indiications. Another evil
gtrikes me which (s) that as long am each
punchayet forms its decision on grounis of
its own, there will be no unloxm or known
systen of law. This may be corregted

in time by forming from the Shastria and
the deéisions of a great many Punchayets,
some seneral rules for the guldance of
future members, and likewise for the infornm-
ation of disputants; for if there were short .

am intelligible laws that people gould
econsult; there would be little need of
eourtes of justice. Tn the memamtime this
last evil exists in theory rather than in
practice for T mee no want of a knowm

system of law among the people, on the .
gontrary it seems to me that the indoos

know their own law on all points that
eoncern themselves much better than the
English. The other evil (delay) is much
more real an! althourh the people are
far from litigious it already occasions
arrears on the file. The number is quite
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ingienifiecant at presenty dbut I am glarmed
at the prosvect of the future. The mumber
of complaints (p. ) will doubtleas
increase begause the people will fini many
channels through which they used to get
some gort of Jjustice, shut up, such as the
sumnary decision of a great military
chief, the eourt influence of a relation
or neighbour (which mizht be strong enough
to ecarry through a just claim, though not
to support an unfounded ome) ete. ete.

The people will also get more litigious
when they fin?! the courts open, and perhaps
even less honest when they findisgociety
¢an hold together without honestys for
certainly there is a great deal of honour

in native dealings which one can only r
ascribe to the same motive that makes the
Spainish smugglers so honest; the know-

ledge that they and those they deal with

are out of the law and have nothing but
Tatual honour to trust to, It would be

a remedy to have many native commissioners
(you will doubtless have observed that

it is by them and not by the Punchayets

that all the Madras files have been cleared)
but commigsioners without fees will be

quite inefficient and with them they are
eertainly too aetive, stirring up strife

ani gending out emiassaries to bring trials

to their tribunals. 7T am therefore lying

on my oars anl endeavouring by seniing

(p. ) queries to the collectors and
ealling for reports and opinions, to find

out some remedy in time to meet the appre-
hended evil. Tn eoriminal justice and

police our situation 1ia far more agreeable.
The village establishments are all entire
within, provineces (exeept Candeish whare . i
they have been destroyed by the calamities
the province has sffered and will T hope

be restored by an expensive measure which
Lord Hastings has sanctioned). Our host

of irregular sibuniies gives the means

of checking di sturbances besides employing
the very men who wouldi probably excite

them. It is chiefly to this that I

ascribe the tranquility of these conquests,
which surpasses anything I have ever seen.
Orimes are few, murders for jealousy or
village rivalry and petty thefts are the

moat frequent. Forgery is confined to
village accounts,
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7o The system of Punchaet in Candelsh

as applied to criminal offences being

neither consiztent with former usage nor

attended with any manifest advantages should

be discontinued and the mode of trial

:“d%p:.ed in other districts should be sabsti-
E}

Be In trivial cases of a criminal nature
the authority of the Moomilatdar may be
augmented, so as to allow his punishing
petty affrays or other misdemeanours. For
this purpose he may be permitted to fine

to the extent of ten s, and to #px imprison
for two days; but hs must be strictly
enjoined to proportion the punishment to

the ecircumstances of the party; and the
Patill may be permitted to exercise a dmilar
aa thority to such a limited extent as may

be requisite to keep up his influence in
the Village,

9, In the administering of oivil jJusticel -~
the Punchaet mist still continmue to be our
principal instrument,...eeeee

India 0ffice lecords: Elphinstone Papers:
MSS Huropean F88/Box 14/ ¥/18: Zircular
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25,10,1819: 42 paras: Capt, Brigs,
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Bombay, November 23, 1821

My dear Strachey,

I believe I wrote to you before enclosing
a copy of the minute on which our new digest of
the Regulations is foundede The Committee appointed
in conseguence has produced a great portion of its
work and I have shown it to Sir W. Evans our
Recorder whom you may perhaps know as a tranglator
of Pothier, a digester of the statutes, a great
civilian and a great admirer of Bentham's though
not an acquaintance of his. His opinicn ig
particularly favourable to the success of the
Committee, but their code has (8) yet to run the
gauntlet through all the courts (the opinion of
every Judge being regquested) before it passes the
ordeal of the Council. I was 6 or 7 months in Guzerat
in the end of last year and the beginning of this
and wrote full minutes on 1 Kathiawar, 2 Cutch,
8 the Petty states onthe N.W. Frontier, 4 Mahee
Caunta (a country of Cooley Chiefs and Rajpoot
Rajwara), © the districts of Ahmedabad and Kaira,
€ Baroda, 7 the district of Broach and 8 of 3Surat.
They all were sent to the Court of Directors and
5,7 and 8 will give you an idea of the internal
management of Guzerat chiefly revenue. Our Fourts
go on as in al but I think they pay more
attention to native Mamool. As to the Deckan it
is still as I left it, but we shall soon have
general reports on it from Mr. Chaplin and the
Gentlemen uncer him and shall consider what changes
are requireds All the difficulties anticipated in
my report are found in the Punchayats but they have
scarcely had a fair trial from the want of liesure
in our officers. By the by I have read (¥) the
opinions of the Company's servants publighed by the
Directorse I do not agree with you that yours is
Pooech nor I must own do I agree in your opinion of
Sir Henry's: being used to the mild, thoughtful
and dispassionate manner of his dispatches in thig
countryj I was digsappointed at the levity and the
sarcastic tone of his present angwers which reminded
me of the Edinburgh Review in its bitterest mood
cutting up a political enemy. I think both you
and Sir Henry lay too much stress on the errors of
Panchayats arising from their superstitions and their
religion. before you pronounce those who condemn
witches or killers of bullocks to be incapable of
Judging you should remember that our own judges and
Juries have often punished for witchcraft and that

India Office Recordss Elphinstone Papers
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Badoo if he had doubted the would a very

few years ago have met with as little toleration
from an English Court as he i1s supposed to have
done in your answer» Yet were thoge Courts very
competent to try all other causes. You need not

be afraid of my getting (10) attached to the
doctrines of Madras Collectorse I am neither

and all I am afraid of 1s the vorutuit! described
on the next line for unlegs one's opinions
are founded in knowledge they must always fluctuate.

Your young friend Monecreliff, I am sorry
to say, has turned out very ill. He lived with me
for a short time and was perfectly quiet and
well behaved but afterwards he broke loose, run
in debt, swindled in the most shameful manner
and is now in jail notwithstanding the exertions
of 8ir Ce Colvill who knew him family and of Sir
We Keir who is his relation. Xf I often see one of
the young Macans who seems a very fine lade Malcolm
is here now very much broken but quite as good
humored and often as lively and as loud as evers
He 1s to go home on the lst and we are giving him
great entertalnments public and private and making
speeches to him. It is time I were going home
too. Indeed I have already stayed too long.
In 8 yearsy, I shall march. I have (1l1) now 1,50,000
sicca rupeese I hope in three years to have 5,06,000
and more I shall never have unless the Court of
Directors pay my Caubul money and add to my salary.
I wigh I vere at home reading old poets (and
new publications likewise), comparing old
chancers descriptions of gpring with the reality
and perhaps chaunting an ode of Hafiz with you
as if ve were in the choultry at Poondee I dread
the listlessness and depressgion of idle life hut
I have great confidence in the climate and it
cannot be worse than this; I also dread, but less,
the inconveniences of poverty,

(Signld) Mo E.
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be clearly known and probably it will also be a
rational code, I have rot by any means forgotten
Egur anxiety for Captain Campbell's success

t I find some difficulty in doing anything
to serve him, I made him sn acting Pay Masted
at one time meaning him to rice in that line
Wiich 1s ome of the best at my dispoesal; but
he was inexperienced and alarmed zt the respone
8ibility and applisd teo he relioved so that what
I vent/as a benefit to him turned out only a Jw.ce. -
source of anxlety and uncasiness, Most of the
Mllitary appointments in whrisk my rift belong
to departments in whieh thaere are already
meny claimants who have been filling teuporayy
situations, I have lessened my means of providing
for friends by abolishing or transferring te (b«)
the invalids varlous 1ittle offigces and
commands and as Captaln Campbell is not a very
smart offiecer, it is not every place that he
will suit, I must, therefors, wait till
something turns wp and in the mean time I think
it best to hold out no hopes teo him, There is
no news in India amd if there were you have
gor:-es;;ondents who would tell it better tham

Call,

Belisve me my dear Sir James , yours
most faithfully,

(Signed) M. Eliphinstone
Sir James HacmtOSh, MJ.P.
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The advantages of the Adawlut system
appear to be the settled principles of justice
on which decisions (judicial selections) are founded
and the purity of its administrationi- objections
are raised to the 1. encouragement to 1lit g.tion
and 2. expense and delay, amounting often
denial of justice. In many parts of India, these
evils are far less felt than in others; they arise
from intricacy of law, a series of appeals
and perhaps contradictory decligions, multiplieity of
forms, large extent of Zillahs and & especially
from the exaction of fees and the employment of
professional Vakeels.

Under the Bengal Govermment, the only
native judicature appears to be l. Panchayat of
Cast, in many places exploded and unsanctioned
by public authority. 2. Arbitrato under
recommendation of the Judge, agreeably to the ,
regulations. 8. Moongifs, who decide suits of oo 32k
linkced amount, with salary and fees, under ‘ﬁ‘;“l
to the Judges A native judicature has all t
merit of simplicity of fomm, f{reedom from expense
and intelligence; and all the evil of delay,
partiality and corruption; an option or appeal is
generally thought necesgsary and useless under
vigilant superintendance and stimulated by rank
and emolument, the Judge has to decide on the
appeal itgself and on the corruption of the native
t ribunal.

In 1816, the Madras Govermnment, subsequent
to the investigationg of Col. Munro and after
congiderable discussion promulgated Regulationsg for
the appointment of Moonsifs and the encouragement
of panchayatse The amount of property in suits
before Moongifs was very l:l.nu:cdt but they were
authorised under razinamah of both parties to
order a Panchayat for personal (and in digtricts
for real and personal) property to any amount.
While village moongifs were prosecutable for
partiality or corruption and an appeal lay from
district moonsgifs to the Zillah Courts, the award
of a panchayat could only be annulled {:y the Judge
on petition, and proof of gross partiality and
corruption; corruption only beagk being punished by
ﬁno}. and reversal of the award generally discouraged.

The effect of these regulations was
greatly to increase the number of decisions, and
to reduce the causes on the Adawlut files. Above

India Office Records: MSS Bur F.88, Box th'l(zaJ (e)
12-10-1822
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10,000 suits were decided in 1817 by the
Village Moongifs, and between 3 to 400 by
Panchayats; the cause of this disproportion is
explained either by the long disuse of the
latter institution, or by t r decision having
been made final. Complaints were made of the
ignorance and partiality of V. Moongifs, but few
appeals were brought from D. Moonsifs.

Under the late Palghwa's Government,
eivil suits, if not detemined summarily, were
usually referred to a Punchayat by choice or
congent of partiese It is unnecessary to repeat
their mode of defision, their acknowledged
benefits, and under a (venal) Government their 7
more than counterwailing defects. Corruption
was common and m‘{;mma partiality is a
fault common to Tribunals where the parties
have choice of members, and in an inferior degree
where they possess the right of challenge, and
local judgments are more remarkable for intelligence
than purity. Agreeably to the instructions of the
Hon'ble the late Commissioner, in the Deccan
panchayats have been encouraged and revision of
their decisions discountenanced, unless corruption,
gross partiality or injustice were evidently proved.

0f the small number of civil suits in
Khandesh, the greater part have been decided by
Panchayate Captain Briggs concludes from the
general dislike evinced to the/ jurigdiction, the
frequent appeals during and after trial to himself
and the great reluctance to serve on panchayats,
that the present gystem is inefficient. He ns?ttl
the introduction of village and district Moonsifs
libe those of Madras, the optional reference of a
cause to the Moongif or panchayat, and the employment
of c¢riminal panchayats of enguiry - as a means of
p romoting union between the (3) people and the
government, and an efficient modification of the
ancient Hindoo judicature.

Captain Robertson, after expelling
professional panchayats and Vakeels and reviging
suits discovered to be cormupt, persuaded
respectable persons to become members, and introduced
a plan of active supervision, which cannot but
prove highly advantagedus. Decigions are in Poona
remarkable for acutenegs, but there does not
appear any efficient check againgt bribery.

Captain Pottinger states that panchayats
have latterly been more just and speedy in their
awardsy, from knowledge of the scrutiny their

X /Mamlutdars'
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conduct is likely to undergo; he complains of the
Kumavidars' vanality and the frequency of appeals.

In the opinion of Mr. Gibemm, a favourer of the
Adawlut and Ameens, the present Babitual Panchayatdars
are in fact hired Vakeels, the Pergunah jurisdiction
in the Deccan being without check or efficient
respongibilitu, is liable to delay, corruption,

and tyranny and the appeal, calling the punchayat

to the head station, induces great vexation and

exp ence.

In Sattara, panchayats 3poar to have
been notwithstanding their prevalent dorwt-!“prefornd
by the suitorse Causes are referred thro' ¢
Hoozoor to the Mamlutdar, and few complaints have
been made either against the officer or panchayats
under his direction.

Under Mr. Thackersay's active superintendence,
the system lhias been, except in large towns and
auring the Jummabundy, successful. By giving the
liberty of challenge, the partiality is rendered
equal; Panchayatdars are not easily procured,
but there have been few complaints of bribery,
bak khsrs huxs hasn fow compkainty af bhrihsryx
The appointment of Aumeens has been authoriged
on the Madras plan, which is thought to combine
intelligence and digpatch and by appeal a check
is established against corruption. The Moonsgifs
are, however, believed in some degree to induce
litﬁauon, as they certainly have a tendency
to scourage panchayatse Mn Thackersay
recommends that suits resgpecting houses, late
debts, and simple (4) contracts should be decided
summarily, those relating to cast, marriage,
inheritance or old debts, by amiution or
panchayatse The following i1s an abridgement
of his plan of superintendence:

"Order for enquiry to be presented
within a certain periode Appointment
of panchayatdars by congent of parties.
iAttendance enforced by peons, fine
and limitations of periode If deft.
abgent, decigion ex-parte. If Pl1ff.
suit dismigsede Allowance to witnesses
€ pice per day, to be g:id by party,
after by loser. panchayat
(1f no delay and if expense and income)
pald by losers Huzoor Shastery to give
vwritten legal opinion; if required.
Sults as to property on the spot.

P1ff to be fined on frivolous complaint
by the Hoozoor Register of decigionse.

Limitation of Potell's jurigdiction
to 150 rupees, generally by razinamah
or infomal panchayat. Register of
Fines, Crimes and Enquiry."
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It is generally allowed that panchayats
are preferred to native summary decisions, not
to decree of an English Judge. They are from
thel r knowledge and acuteness especially useful
in disputes of Boundaries, accounts of cast;
while their prevailing evils are, the @ifficulty
of procuring attendance, delay, partiality and
corruption. The following remedies have been
suggested:~

Rotation of Punchayatdars by panel, or
choice from list; to obviate hard

of attendance, corruption of particular
members, and ‘.o obtain a sufficient
number of qualified members.

Bond from Panchayatdars against delay
and corruption.

Bond from parties, to pay subsistence
of witnesses and panchayatdars by
percentage of fine on logers

By active Buropean superintendence
alone the evils of delay and
partiality are to be avoidable and
efficiently given to the Award
without necessity of reversal.

In the Districts reports regularly
transgmitted would at once expedite
the Awards, promote the probity of the
panchayat, and prevent the renewal

of the same suit.
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glad to show thelr candor by giving up people
with whom they have nothing to do. Mr. Morley,
however, 1s gone home and will probably stir the
bisiness a-gain,Stay till I have made £60,000.

Bt tu Brute! This 1s a sentence of banishment

for 1ife and hitherto I have opposed your (2°)
opinion to that of the whole world as to the
Justice of it. You ask w hy I should wish to

come away, becaise at Bombay the climate is
debilitat{ng in the exfreme, spirits or feelings
of animal comfort and satisfaction are unknown;
the bisiness is fatiguing and mechanical, the
soclety formal and uninterasting; because I like
lelisure, reading, travelling, hinting, associating
with my intimate friends and taking my case in my
inn and because at Bombay I have instead hlack
boxes, dull dispatches, rides on the beach and
drives to Parell, dinner parties of 100 psople,
and no society but official visitors, Nevertheless
like BHombay, and should be sorry to be removed

to Madras/but for the hope that the number of /(:)
boards/might save me a freat deal of detail, and/a.lc
above all that the additional salary would shorten
my stay in Indfa. I have however no chance of it,
and no wish to contenit with Malcolm if I could,
being sincerely connived of his superior claims
and saperior fitness. I go to Gokauk tomorrow

or the day after, I have seen the falls, Wt
there are ladies and others with me who have not,

(signed) h = -

Edward Strachey Esg/
Bast India House, London,
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10, The manner in which/(the first model( >
of enquiry is to be pursued will be explained
in a sibsequent part of this dispatéh, If it
could be everywhere carried into complete effact
the 2nd mode might be of less lmportance mt,
considering the obstructions to which any
undertaking must be exposed which reuires
considerable exertion from a numerous body of
natives, the Governor in Couneil thinks it is

st 111 very desirable to collect such opinions

as have been elicited by patient enquiry in
particular cases where the proofs on each side

were brought follrth by the stimulus of individual
lntoreat.

11, The Governor in Council has therefore
determined to appoint Mr, Borradaile as formerly
Komod and is of ogin.lon that he should be
s cted to collec

consistent with accuracy the Bebistas given by
Pundits in cases raferred to them by the Court and
the answers given by witnesses examined regarding
the customs of Casts, Mr. Borradaile will receive
his detalled instructions from the Sudder Adaulut
which will point out to him in what cases he is

to report the Bebusta or asvidence at length, in
wvhat cases he 1s to abstract it and in what cases
to ish only the resilt of numerous Bebistas and

nations. The Sudder Adaulut will also be

gluud to point out to him the topics to which

@ should first tarn his attention; which will
perhaps depend on those adopted by the Judge of
Surat under the instructions which will be
comminicated in a sibsequent part/of of this L( )
doﬁteh. It appears to the Governor in Council
to very important to ascertain at some period
the real state of the law relating to the temares
by which different classes of lands are held of
the Government and the rights of the Ryots in
relation both to Government and to thelr immediate
superiors in the village; tut he does not wish
to point out the time for this branch of the
lnustig:uon and concelves the order of enqiry
should fixed by the Sudder Adanlut in such a
manner as may best promote their means of judging
of the proceedings and of correcting any
deficlencies that may oceur,

12, Mr, Borradaile will be dirscted to

refalr without delay to Surat whence he may
proceed to any Zillah selected by/the Sudder’( )
Adaalut, The Governor in Council has no doubt
that Mr, Borradailes zeal will induce him to

use every e xertion to bring the important dily
entrusted to him to a close and he relies on the
Sudder Adaulut for adopting every means of
expediting the execution of a task which has
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These regulations should now be sent
as usual for the opinion of the Sudder Adawlut
and the Judges.

They should also be sent to the Commissioner
in the Decken with a request that after carefully
revising them and removing all parts that he
thinks would obviously be injurious in the
Deckan, he will circulate them to the Collectors
with instructions to conform to them in all
cagses where they do not seem likely to cooperate
injuriously and to record the reasons for
deporting from them in all cases where such a
course may be necessary. These recorded
objectionsg with a report at the end of six months
from the Collectors and the Commissioner on the
operation of the Code will enable us to Jjudge
whether it should then be pemmanently adopted as the
Criminal Law of the Deckans The Commigsioner
should report at once the points which he thinks
injuriouse The Collectors also should as soon
as possible state the objections which oceur to
them (2) on the first perusal of the Regulations.
Their subgequent objections should be gent to
the Government through the Commiggioner or as
they occur and this should be done even although
they should be recorded in criminal trials sent
to Governments The coples of these Regulations
for the Deckan Collectors should be made by tried
writers in Bombay. This will contribute
to despatch and also to correctness which
in the case of Regulations is obviously of
high importance. Care should be taken to get
them soon out of hand. The copies should be
sent ony by one as they are ready.

It should be mentioned to the Commigsioner
that some points of the proposed Regulations are
obviously inapplicable to the Deckan. The I Chapter,
Crimigal Justice down to Section 23 for instance,
these he will of course point out to the Collectors.

It will rest with the Commissioner what
portion of the powers of Magistrate or Criminal Judge

India Office Records: MSS: Bur F.88 Box 13.B, 12 Noe s
Minute of Governor in Counecil, Bombay, Jany 26, 1824
Minute on the Criminal Code.
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is to be entrusted to (8) the Agsistants and
what parts of the authority of the Sudder
Adawlut he should reserve to himgelf. Capital
cases and casges of imprisonment for life will
be forwarded to Government as heretofore.

The following are all that seem to
require to be noticed at presently by the Governor
in Council in the Despatch to the Commissioner.

It appears objectionable to empower
Patails to put in the stocks Sec XX or to
empower a X District Officer to sentence to
public disgracee

People of a certain rank should be
protected from all interference which they
think disgraceful such as search of their
houses andg/unless there be strong grounds to /c
suspect them of criminal connivance. They
should likewise be exempted from oaths on this
and in some cases even from attendances All the
rules now in force on these subjects in the Deckan
should be kept upe

The Commis:-ioner should be apprised
that the Governor in Council entertaing great
doubts respecting the justice and expediency (4)
of this clause.

Section 49, clause 3rd restore a copy
of the Section on Regulation (Civil) on the
competency of witnessese

The particular attention of Commissioner
should be drawn to this Chapter (on crimes against
the state), the application of which to a new
conquest saould not be hastily made even if the
rules contained in it were themselves unexceptionable
(Section XIITI)e It should also be observed to him
that the Governor in Council conceives the
distinetion between natives and Buropeans
authorities to be objectionable and would with
the definition to be less imdivi invidiously wo rdede

It will strike the Commigsioner that no
sufficient provision is made for the punishment
of "banditt" (bands) unless their assembling
should be followed by some other criminal act.

A copy of the letter to the Commigsioner
should be sent to the Committee. Thig
oﬁportunity should be taken of expressing to
the Committee the wish (5) of Government, that in
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reporting on the observations received from the
Judges and Collectors on the Regulations
fomerly circulated, the Committee would furnish
Government with a summary of the remarks on each
Regulation in such a form as may enable
Government to see on one view the objections
stated with the authority by which each is
supported and the opinion of the Committee

as formed on congidering all that has been
urged on each subject except when the objections
and arguments are too long to admit of it a
tabular form will be most convenient.
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The Governor-in-Council will not
at present advert to Eu‘timlu assages
in the different Hegulations with the
exception of one which has a general effect
(p. ) on the character of the whole code.

This is the Preamble of the Penal
Regulations which as it now stands has an
dppearance of a madden abrogation of the
exlsting law of the country and introduction
of an entirely new code ut which would be
ifcndorod unobjectionable in this respect

after stating that the Hindoo and
Mahomedan law were in some cases inconsistent
with humanity and Justice, as hasgs been
done in page 1st, it went on to observe
that those codes left so great a discretion
tg the judge that before we got possession
:1 t:;r:mntry the punishment attached to
as 1traryn?“ were become altogether

India office Records:

2 phinst
lgnssmm:'opean REAIRT ?8&/13/3/%%9?@&’;;’
u;ﬂz:igm's last minute of erimingl
on fs and draft for the Com, dateqd

Centre for Policy Studies Dharampal Archives CPS-BV-08 www.cpsindia.org ‘




-

‘.\

(qu) 0

Ve 2

-

My Dear sir,

I received the enclosed letter yesterday
from the Commander-in-Chief, ut a s you will
perhaps {r-fer reading the accompanying paper
at your leisare I take the liberty of reading I Aesndiann
it to you rather than doing myself the pleasure
of walting upon you., Bt if there is any
Eolnt on which you may reqiire explanation
shall be most happy to give it personally,

May I be permitted to advert to the

question by what law the native troops ought
to be tried in criminal cases as I feel
considerable anxiety on the subject. Tor
if it be decided in favour of the native
law I must aclmowledge my (p. ) inability
at present to conduct accordinz to it the
proceedings of a native General Court Martial,
or to give an opinion or such as may be held
at the sibordinate stations. Nor do I know
where to look for information on the subject.
My deputies are, I fancy, in the same
predicament, an& yet the correctness and
reglarity of the proceedings of a native
General Court Martlal depend entirely on the
Judge Advocate, The difficulty arises
from the modifications and alterations
introduced by the Government Regnlations
into the very principles of both Hindu and
Mauhamedan Law. for the rules of evideme
and the punishments awardable have been

let altered, and its have been
declared to be capital or liable to a
severe penalty which the Hindus and Muhamma- 1
dansg furnished either very differently, or L i eis
did not consider deserving of punishment.
I need only instance the admission of pre- _ i
lug:i.vc evidence (p. ) whiah is respected| b
by both the Hindu and Muhammaden law, and
the snntshnnts unknown to their laws now
avarded in cases of mirder and larceny, the
only crimes that are likely to come before
a native Jourt Martia 1.

W#ith respect, therefore, to the manner
in which the 11th article 9th section of
these articles of war ought to conclude -

Tndla Office Aecords: Hlphinstone Papers:
M35 Miropean 88/ Box 10/A/1l: Letter from
Vans Kennedy to Monstuart Elphinstone N !'.

Nalia o Mk L
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whether "ut in all such cases the punish-
ment awarded are one to be in conformity

to the Law of Mgland" - or = M"are to be
in conformity to the Hinda and Muhammadan
law a-s modified and altered by the Remu-
lations of Government™ - it would seem
that the difference is merely in name and
not dmpa in fact; for the punishment
ayarded would be the same in either case -
But to the lat ter wording there appears to
be this objection that the first proposition
contained in it is actaally contradicted

by the latter; because in criminal cases the
Hindu and Muhammadan law no longer (p. )
exists In British Courts of Justice. Might
it not, therefore, be considered as a step
galned in getting rid of the mere form that
still prevalls in these courts by at once
introducing the BEnglish law in criminal
cases into the military courts? On this
point the Commamder-in-Chief's remark with
respect to the natives is I balieve, most

. Jus J and their prejudices, even if they

could form any opinion on the preferable
system of criminal law, are conseqiently
out of the question, ﬁ:t were the native
law adopted the native officers might obtain
some acquaintance with its seneral principles,
and being imorant of the alterations made
in them by Governmmt, it is more than
probable that this dofuctivo knowledge
might lead the members of the native

courts martial into many irremlarities,
which the Judge Advocate would not bs able
to prevent,

I trust that my interest in the sibject
will be sufficient &p. ) apology for my
taking the liberty of troubling you with
the se imperfect remarks, and remain/

My Dear Siry/most obediontly!and sincerely
ours
Vans Kennedy

Bombay
5th June, 182¢
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3t., Helena
10th mgust, 1825

My Dear Sir,

...O.l....‘

My taste and habits continue to be
interested with whatever relates to India,
The Mmropean nations who have acquired
dominions in that country, have endeavoured
in a certain degree to estblish their own
laws and institutions; but no effemt has been
g able to destroy the ancient usages and laws.
These attempts however have introduced a
strange mixture of Miropean and Asiatic
customs., The Instituion of Punchayat alvays
apzmod to be one (p. ) of the most
in cruzdi:i of Indian usages and a natural
way of nistering justice, It had its
birth in the earliest agu of society. The
pooglo themselves seamed very much attached
to 1t, and the Introduction of a strange
code was considered by the higher orders
at least as a severe punishment, Their
dislike was strongest whereever they had .
not been umised/ to a forelgm yoke. It was L ruui
often ssible to unravel the intricaciss
of a elvil carse without the assistance
of a native court, This was a strong motive,
for wishing to preserve &ke pure and entire
the simple system of Punchayat; mat I fear
that we shall not sicceed in reconciling
it with our modes of proceeding, Their
lgirit 1s destroyed by the siperintendsnce
o
whi

strangers, or rather by the manner in
ch Mmiropeans will always exercise that
saperintendance. Might not the attendance
of the members of Punchayat be ensured by
a compulsive process in the same manner as
we compel the appearance of juries? This
would make the duty obliratory as well as
legal, It would not be a greater hardship
than the attendance of furymen in Great | |
Britain, It would be eavious/if not useful K owoua
%o enquire what has been the practice of
other mraz;m nations who have acquired
dominion India. They have confided I

imagine more in the judicial ng;mlg of
the natives than we have done, Xven a

* Informs of death of Adams, Thanks for
letters of 7th and 16th November, 1824,

India 0ffice Records: Elphinstone Papers:
M33 HMropean 7/88/7/1Y4/16: Letter from

Alexander Walker to Monstuart Hlphinstone:
Extract
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The Brahming have always been
hostile to native literature, and corrupted
it with their Sanscrit. But if no very old
monuments can be procured, it would be
satisfactory to procure the oldest. Fven
thege might shew what extent of change had
taken place in the spoken languages...

I had a few days ago a letter from
Macleod enclosing an account of the Adjanta
Caves which completely settleg their
characters. He had only a few hours of one
day to devote to them so that his account
is less perfect than be could have wished.

Zrom Mr. Erskine;

Mr. Steele is delighted and full
of gratitude for what he calls your splendid
offer He will do what he can to pass by
the earliest time you mention, and will
consult his Moonsghee etc. as to the practi-
cability.

India Office Records: Elphinstone Papers:
MSS European F88/Box 8/4/11/No.61l: From
William Frskine dated Poona 27.1.1822
(Extract)

Box 8/W 13/ No.43: Letter from Mr. Erskine:
(Extract).
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I have more than once proposed measures
with the object of anortainint the law actually
in force among the natives in the different
districts under this Presidency, that there
might be some guide for our Courts in thd r
docinion-z and some check on the Shastrees, and (2)
on the witnesges wvho are examined to ascertain
the usages of castese It appears to me that
a great advance would be made towards the
attainment of this object, if the heads of all
the congiderable castes in each disgtrict could
be prevailed on to angwer a few guestions
that might be put to them through the Judge of
the Zillahs The Regulation Committee might be (3)
requested to prepare such a collection o
questions as sppeared to them most likely to
draw out the infomation required, and likewise
to give their opinion as to the most expedient
mode of procuri angwerse The Judge might be
directed to put the questions to the persons
now considered as the heads of each caste, or the
cast might be allowed to name a certain number (4)
persons who should be competent to answer. The
whole ghould be put on the footing of a wigh on
the part of the Judge to obviate the constant
disputes and altercations that arise regarding
the customs of different castese The ulterior
object of sonnor or later combining the whole
into one code, should be kept out of view, as
likely to alam a people (5) so adverse to any
interference with thelr customs; and likewise, because
its accomplighment is in reality so remote and
uncertain. If answer can be procured to these
questions, even if no further progress be made, the
Judge in each Zillah will be saved a great deal of
trouble and uncertainty by having the opinion
of each caste, obtained at a time when it (6) was
not influenced by any existing controversy, to
refer to in all cases of dispute.

The Committee must be requested to prepare
thelir questions with as little delay as possible,
as a long time must elapse before the answers can
be received.

They should likewise be requested to direct
their attention to ascertaining the points in
which the authority of law (7) books is admitted as
regulating the local custom, and also, the books

India Office Records: MSS Bur F.88, Box 13B 12 No.2:
Customs of Casts and ultimate of a Code:
22, 1823
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which are of most authority in each Zillahe

When all this infomation is procured,
the Committee will probably be able to class the
rules accordingly as they are binding on all
Hindoos, or binding on all of a certain caste
wherever roundé or on those merely who belong
to that part (8) of a particular caste which
inhabits a particular country. If thig were
doney we should have made a great stride towards
the fomation of an intellegible code of laws
for our native subjects.

I beg to see the proceedings in 1821
(I think) on my proposal for forming a collection
of the decisions of the Courts on cases (¥)
depending on customs of castes, and on local
usagese.
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The view taken by the Commigsioner in the

first paragraph of his letter appears to be that

the present guestion has been decided by a

Panchayat and that as there has been no appeal,

it follows as a matter of course that the award

should be enforceds I cannot, however, assent

to thig assumption. The Paml\ant wvag sssembled

to try a cause between 157 Braminsg of Poona and

6 Braming of Ahmednagam It may be presumed

though it is not stated that the members were not
if challenged by either party and on such a supposition
the award ought certainly to be binding on the
partiess But the present Panchayat has gone
far beyond the guestion it was appointed to
investigate and has decided on the most important
rights of the whole cast of the Sonars who were
neither Plaintiffs nor Defendants in the suit and
who had never in any shape agreed to submit to the
arbitration of the Panc ate Even if the consgsent
of particular Sonars had been obtained to the
arbitration, the Panchayat could not have been
undertaken without infringing the first of the rulees
lately promulzated regarding Panchayats by which
it 415 declared that "cauges relating to the internal
regulationg of particular casts shall be exclusively
gsettled by Panchayats composed of members of the
cagt concerned."

For these pmrsamy reasons, I cannot consider
any judicial decision to have been passed onthe
claims of the Sonars and I am of opinion that no
steps directly affecting them should be adopted in
congequence of the award now (2) forwarded.

with regard to the 6 Braming, the Bramin
cast 1s doubtless competent to decide and as they
appear to be nearly unanimous, they should be
allowed to enforece thelr decision by the meansg
unusually employed to maintain cast discipline
which it is believed never requires the assistance
of the Government.

In congidering the policy to be observed
by Government in cases like the present where a
cast goes beyond what is considered by the
Braming to be its place in the Hindoo scale, the
first maxim that occurs to us is to allow perfect
freedom of actions If the Sonars depart from the
rules laid down in the Shagters, they are guilty
of heresy but heresy especially against the Hindoo

India Office Records: MSS Bur F.88:Box 13C/13:
June 25, 1824: Disputes between Braming and Sonars.
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religion is not an oifence which we ought

to punish if we take a narrower view of the
subject and consider merely what is politic

in our particular gituation in Indiae The
conclusion is the same for it is obviously

our wigest part to maintain a strict

neutrality among all sects and religions

and to show a fim resolution never to interfere
in any of them unless the public peace shall

be disturbeds The only question therefore

that requires investigation at presgent is
whether the (3) toleration of the alleged irregula-
rities of the Sonars is likely directly or
indirectly to excite such a degree of popular
discontent and to disturdb the pudblic tranguiltye

On this head, the Commigsioner might be
requegted to consult the intelligent natives
of the Deckan guarding (as he naturally would do)
againsgt the partial statements of the Braming.
An enguiry might also be made as to the practice
of Gujerat and of Bengal, Madras and the Nizam's
country on this particular subjects. First whether
such a pretengion wags admitted on the part of the
Sonarse 2nd whether if not admitted it was even
put down by the Govermment. If the first of
these gquestions should be generally angwered in
the negative or the 2nd in the afiirmative, the
recent introduction of our Government and the
influence of the Braming in the Paisghwas' country
would justify our deporting in such peculiar
circumstances from the general rule of universal
toleration; but if the answers should be of an
opposite nature, we might venture with the general
reason and practice of India on our side, to
return to our usual indifference and leave the
Hindoo customs to be supported as long as they
are to be supported by their deep root in the
opiniong of the people.
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My Dear Sir,

I have prepared the accompanying
preface in explanation ol the objects of
the enquiry into Hindoo Law etc. and am
desirous that you should approve the form
in which it has been drawn up before it
is sent to the presse I have thought it
better (p. ) to condense in the intro-
duction all the particulars noticed
which were before inserted in different
parts of the work.

Very sincerely yours
Arthur Steele

Secretary's Office
3rd August

India Office Records: MSS Furopean F88/
Box 10/B/4/No. 13: Letter from Arthur
Steele to Elphinstone dated perhaps
30th August, 1825 (or 1826):

No.92 is from Mre Creenhill stating
that "Parties wish to abide by the
result of a reference to Benaras."

Box loyUNOO% is a letter dated 20.10. 1823
fron Anderson to Warden (13 pages) on
practices of castes; and

No«47 15 on the introducing new code
of regulations (2 pages).
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